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De 250 a day 


were sent out by the 214 serv- 
ice offices of The Travelers 
in 1929 for payments under 
Life, Accident, Automobile, 
Fire, Burglary, Compensation, 
Group, Liability and other 
kinds of insurance policies. 


Many of these payments 
were made within 24 hours of 
proof of claim. 


The widespread claim pay- 
ing organization of the Com- 
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pany everywhere in the United 
States and Canada furnishes 
swift and satisfactory service 
whether you are at home or 
traveling. 


Good insurance protection 
plus demonstrated claim serv- 
ice is one of the reasons why 
The Travelers is the largest 
multiple-line insurance organ- 
ization in the world. 
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torney engages the services 
in an incorporation—in Dela- 
ware or elsewhere—of The 
Corporation Trust Company 
he is given access to pre- 
cedents that enable him to 
plan the preference clauses, 
redemption clauses, and rela- 
tions between the various 
classes of stock, on the most 
modern and most workable 
lines that recent practice has 
developed. Handling your 
corporation matters through 
The Corporation Trust Com- 
pany keeps you abreast of the 
very latest developments. 
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Trying to Solve Indiana’s Bar Admission Problem 
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has prepared a 
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isions as to admission are of 
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the State Constitution pro- 
good moral character is en 
The bill repeats this con- 
but is drawn on the theory 
hout education in the funda- 
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the filing of an application 
egal educat residence, etc., 


he State Supreme Court to ap- 


Bar Examiners to examine 
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tutional requirements for such 
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he first day of the succeeding term 
l ike sts recommendations to 
mstitutional quali- 
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ept or reject the recommen- 
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tut al law, including both the 
States and the Constitution of 
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ments, persons, conflict of laws, pleading and practice, brief 
In addition to the above legal 
subjects, the committee may examine the applicant on the 
constitutional history of the United States and that of Eng 
land related thereto. 


making and legal ethics. 


“Sec. 9. After such examination of applicants who pre- 
sent themselves, as provided in section 8 hereof, the com- 
mittee shall make its recommendation on each of such 
applicants and also on the applicants who fail to present 
themselves for examination, and if an applicant has by the 
committee been found qualified to practice law, the commit- 
tee may recommend his admission to practice to the Su- 
preme Court, and if the committee finds that an applicant 
is not qualified for admission to practice law, such finding 
shall ‘be considered prima facie evidence of the lack of the 
constitutional requirement of good moral character and 
thereupon it shall recommend to the Supreme Court _ that 
said applicant be not admitted to practice.” 

The committee states that the tentative draft 
is submitted to the Bar of the State for considera- 
tion and criticism. A final draft will be prepared 
and presented to the General Assembly in 1931, It 
explains that “the original bill was introduced in 
the 1927 legislature, passed the House by a vote of 
74 to 9, was favorably reported on the second read- 
ing in the Senate but failed to come to final reading. 
In 1929, with amendments to obviate suggested 
weaknesses, the bill was again introduced but was 
not pressed for passage in view of the fact that 
the Bar Association had already planned a rather 
complete legislative program.” The latest draft, 
it may be added, makes it unlawful for anyone to 
hold himself out as a practicing attorney or to 
engage in such business without having been duly 
admitted to practice in the Supreme Court as pro- 
vided, but declares that the Act “shall not be con- 
strued to apply to any person who has been regu- 
larly admitted to practice law in any of the circuit 
or superior courts of this State prior to the taking 
effect of this Act.” 
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Committees at Funerals of Chief Justice Taft and 
Associate Justice Sanford 
PECIAL committees were appointed by Presi- 
S dent Henry Upson Sims to represent the 
American Bar Association at the funeral of the late 
Chief Justice Taft, in Arlington National Cemetery 
on March 11, and at that of the late Associate Jus- 
tice Edward T. Sanford at Knoxville, Tenn., on 
March 10. The members of the two committees 
were as follows: 

For Chief Justice Taft’s funeral: John W. 
Davis, Chairman; Charles S. Whitman, William P. 
MacCracken, Jr., of New York City; Chester I. 
Long, Wichita, Kansas; Edward A. Armstrong, 
Princeton, N. J.; Hon. William C. Coleman, Balti- 
more, Md.; Thomas W. Davis, Wilmington, N. C.; 
Josiah Marvel, Wilmington, Del.; Owen J. Rob- 
erts, Philadelphia, Pa.; Thomas W. Shelton, Nor- 
folk, Va.; Edward A. Harriman, Peter Q. Nyce, 
Hampson Gary, Walter C. Clephane, Charles 
Henry Butler and George Maurice Morris, of 
Washington, D. C. 

For Justice Sanford’s funeral: Robert F. Jack- 
son, Chairman; William E. Norvell, Jr., Thomas J. 
Tyne, Gen. W. H. Washington, Percy D. Maddin, 
of Nashville, Tenn.; Mitchell Long and Xenophon 
Hicks, Knoxville; John A. Chambliss, Chatta- 
nooga; Walter P. Armstrong, Memphis. 
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Recommend Amendment of Massachusetts Motor 
Vehicle Liability Law 


HE Massachusetts motor vehicle liability in- 

surance law should be retained, but should be 
extensively amended so as to reduce accidents and 
to prevent fake claims, according to the recom- 
mendations of a special commission created by 
the Massachusetts legislature last year to study the 
law, and to submit recommendations as to whether 
it should be retained or amended. 

The commission’s report, recently filed with 
the State Senate, is a document of 200 pages, and 
contains an exhaustive analysis of the present 
law and of all proposed substitutes. Strong oppo- 
sition is expressed by the commission to the crea- 
tion of a monopoly in the motor vehicle liability 
insurance field, either in the form of the so-called 
“state fund plan,” now pending as an initiative 
measure, or any other plan which would deprive 
motor vehicle owners of the service now rendered 
by insurance agents. 

Many changes in the law are recommended. In 
the interest of safety, the commission recommends 
that every motor vehicle owner be required to pro- 
duce a certificate that the vehicle is in good me- 
chanical condition, before it be registered, and that 
every registered vehicle be submitted for inspec- 
tion from time to time at an official inspection 
station. 

A system of demerit rating, similar to that now 
in operation in Connecticut, is also recommended. 
By this system, owners are classified according to 
their past accident records, and penalties of 10, 25 
or 50 per cent of the established premium rates are 
added, according to the frequency and seriousness 
of their past accidents. By improving his record, 
a classified owner may lower his classification or 
remove himself from the classified list. 

One of the major recommendations of the com- 
mission is that classifications and rates for motor 
vehicle liability insurance should be made by a 
board of three members, consisting of the commis- 
sioner of insurance and two other persons ap- 
pointed by the Governor, instead of by the com- 
missioner alone, as at present. 


As to insurance rates under the law, the com- 
mission recommends that in the future, only 
maximum rates should be fixed, and that insurance 
companies be permitted to compete in the matter 
of rates. At present, their competition is restricted 
to service. The suggested amendment would per- 
mit insurance companies to grant lower rates to 
owners of fleets of cars, or to persons whose ex- 
perience has shown that they are not involved in 
accidents. Reduced rates, however, should be sub- 
ject to the approval of the rate-making authority. 

Several changes in judicial procedure are 
recommended in order to relieve rapidly mounting 
court congestion, and to expose faked and exagger- 
ated claims, which are probably partly responsible 
for the increases in insurance rates which have been 
made since the law became operative. These recom- 
mendations include changes which would make it 
advantageous to litigants to have their cases adjudi- 
cated in the lower courts, by establishing an entry 
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e, graduated according to the amount ad damnum, 
1 cases filed in the Superior Court, and setting up 
ichinery by which claims may be submitted to 
e judge of the | district court as an agreed 
rbitrator whose decision shall be final 


Changes 


perators of cars 


would permit insurance of 
1 by the state and municipal- 


es and charital orporations, are also recom- 
ended, in order that the public may be more fully 

tected in cast injury. A person killed by a 
ublicly-owned car, as the report puts it, is just as 
lead as though killed by a privately-owned ma- 
nine. 

The so-called “state fund plan,” embodied in 
he initiative measure which is now before the 


General Court 
WO citizens, 


petition of more than 20,- 
mmission unanimously Op- 


ses as contrary to the policy of the common- 
ealth and to t nterests of the public, as im- 
practicable and u rkable, and as structurally 


lefective as drawt Several questions of constitu- 
tionality are also raised. Among other objections, 
the commission } ut that the provision in the 
plan for a flat $16 per year, applicable to all 
types of cars and all localities is manifestly in- 
companies now 


l lequate, bec iul the 
ictually pay f{ plus proper reserves for 


) 
I 


insurance 


inpaid claims, erage of $19.35 per private 
passenger cal says the report, such a flat 
rate would be grossly unjust, in that it would 
charge the same rate to owners living in districts 
where accidents are rare as to those living in 
districts where accidents are most common; and 
would also charge the same rate for large cars, 
whose average losses are relatively high, as for 
small cars, whos sses are small 

Senator C. W Hale was chairman of the 
special commiss [he other members were 
Representative Albert F. Bigelow, Clyde H. Swan, 
Daniel J. Coakley nk W. Grinnell, Russell A. 


Crawford Hollidge 


Harmon, and ( 


The Gap Between Penal Theory and Administration 


pet YVEMENT of the personnel of our penal 
institutions is one of the most important prere- 
uisites of solving the crime problem, according to 


the report submitted to the National Crime Com- 
mission by the Sul ymmittee on Pardons, Parole, 
Probation, Penal Laws and Institutional Correc- 
tion. Hon. Frank O. Lowden of Illinois is chair- 


1an of the sul mmittee 

During the past century, numerous important 
enal reforms have been originated in the United 
States. The concept of what should be done with 
persons convicted of crime has undergone a radi- 
‘al change. Nev leas of reformatory treatment, 
probation, parole, and the whole modern theory 
f individualizat f punishment, have arisen, 
ind in large part have been enacted into law. Yet 
n the actual administration of these new concepts, 
ve have made little progress 

“The great between our professions and 


] 


ur accomplisht ts in penal administration,” says 
the report, “c counted for largely through 
ve the quality of the personnel 


ur failure to imp! 
which has been asked to undertake ever more com- 
The Jews of Egypt 


difficulty of making 


plex and more difficult jobs. 
complained bitterly of the 


bricks without straw, and we are now finding out 
how impossible it is to turn into realities our new 
ideas of prison treatment, probation and parole 
through an ill-chosen and inadequately trained per- 
sonnel.” 

In modern industry, the report points out, the 
most significant trend is the movement to increase 
efficiency through job analysis and the scientific 
handling of personnel, carried on by a department 
of personnel. The state, or the city, is among other 
things, a large business concern, usually the big- 
gest single employer in the district. Yet as a rule 
there is no such guard over public business to pre- 
vent the entrance of ill-adapted and unfit em- 
ployees. 

The nearest thing in public administration cor- 
responding to a personnel department are civil 
service commissions. But, the report points out, 
there are today only ten states out of the entire 
forty-eight which have a state civil service com- 
mission. These are California, Colorado, Illinois, 
Kansas, Maryland, Massachusetts, New York, New 
Jersey, Ohio and Wisconsin. Of these, the Kansas 
commission has no real power, and the California 
one has no jurisdiction over positions in penal 
and correctional institutions, Of the other eight, 
the commissions of Colorado, Illinois, Maryland 
and Wisconsin have no power over county or muni- 
cipal institutions. The position of warden is sub- 
ject to civil service rules in only two states, Color- 
ado and Wisconsin. 

Only five counties in the entire country main- 
tain their own civil service boards, and city civil 
service commissions do not usually concern them- 
selves with appointments to municipal jails and 
houses of correction. 

Probation officers are selected by civil serv- 
ice in only three states, two counties, and the Fed- 
eral courts. This although almost every state has 
enacted laws providing for juvenile probation, and 
thirty-three for adult probation! “Probation off- 
cers,” says the report, “who should have at their 
finger tips the technique of social case workers are, 
for the most part, appointed in a haphazard way 
by local judges usually from the ranks of small 
political workers. We are faced, therefore, with 
the fact that there is little or no systematic scien- 
tific endeavor to build up personnel in penal insti- 
tutions or in probation work in the United States.” 


Job Analysis in Penology 


The first thing a personnel department does 
is to analyze the jobs, in order to determine the 
physical, mental and educational qualifications 
necessary to perform the work. Job analysis in 
penal administration is more difficult than in in- 
dustry, first, because in dealing with human mate- 
rial, it is never so easy to say of what the job con- 
sists as when handling goods, and second, because 
society has no clear conception of what should be 
done with criminals. “Historically,” says Hoffd- 
ing, “punishment has been developed from the in- 
stinct of revenge or retaliation.” Today, however, 
we try to justify punishment on other grounds 
than that of revenge or retribution. Deterrence, 
and sometimes reformation, as well as retribution, 
are usually said to be the purposes of punishment. 
In this connection, the committee’s report quotes 
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from George Bernard Shaw’s preface to Webb’s 
“English Prisons Under Local Government.” 

“To propose to punish and reform people by 
the same operation is exactly as if you were to take 
a man suffering from pneumonia, and attempt to 
combine punitive and curative treatment. Arguing 
that a man with pneumonia is a danger to the com- 
munity, and that he need not catch it if he takes 
proper care of his health, you resolve that he shall 
have a severe lesson, both to punish him for his 
negligence and pulmonary weakness and to deter 
others from following his example. You therefore 
strip him naked, and in that condition stand him 
all night in the snow. But as you admit the duty 
of restoring him to health if possible, and discharg- 
ing him with sound lungs, you engage a doctor 
to superintend the punishment and administer 
cough lozenges, made as unpleasant to the taste as 
possible so as not to pamper the culprit.” 

While we are not yet agreed as to what we are 
trying to accomplish by our penal system, certain 
trends are clear. Says the report: 

“Since the American Revolution there have 
been six major lines of development in penology: 
(1) the substitution of imprisonment for corporal 
punishment, (2) the reduction in the number of 
capital crimes, (3) the movement to make im- 
prisonment reformative in character, (4) improve- 
ment in the after care of prisoners, (5) the sub- 
stitution of probation for imprisonment, and (6) 
improvement in the technique of collecting fines.” 

No European country can compare with the 
United States in the abundance of new ideas re- 
lating to penal reform, and the ease with which 
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they are incorporated into law. The two most 
common systems of prison discipline were origin- 
ated in American prisons. The idea of reforma- 
tories for adults was born with Elmira Reforma- 
tory, New York. The indeterminate sentence with 
release on parole is also mainly of American ori- 
gin, and so are the juvenile court, probation, self- 
government within prisons, and the use of psychia- 
try and psychological examinations as a basis for 
dealing with offenders. 

“One would naturally assume that this large 
crop of new and undeniably good ideas would have 
given us by this time the most efficient system 
of penal discipline in the world.” That it has not, 
is due largely to the fact that the men in charge of 
our penal institutions are not trained or adapted 
to the work. The majority of prison guards and 
wardens are appointed in return for political serv 
ces, 

The orientation of penal administration, in ac 
cord with our changing concept of punishment, 
calls for broadminded educators with administra 
tive experience, teachers, trainers, social workers 
psychologists and psychiatrists. The reasons why 
institutional staffs are not built up of men capable 
of coping with modern penological problems, says 
the report, are three: “In the first place, the public 
has not yet been aroused to the necessity of doing 
it. . . Secondly, we Americans suffer from the de- 
lusion that laws enforce themselves . . . Our fine 
system of penal discipline, as has been said before, 
is largely a paper system. The third reason why 
we have not built up, and possibly may not be 
able to build up, an adequate personnel in penal 
administration is that there is as yet no force in 
public life sufficient to counteract the terrific pres- 
sure of the ‘spoils system.’ ” 

In conclusion, the report states: 

“One thing is certain, improvement in _per- 
sonnel must come if our present ideas and ideals 
of penal treatment are to have a chance to survive. 
We cannot do the things we have now legally de- 
cided to do without a great improvement in the 
personnel. We have reached the point where we 
know what we want to do in penal administration, 
but are held up by the lack of personnel able to 
carry out the program which has already been 
inscribed on our statute books. Wasted money, 
prison outbreaks and an enormous amount of re- 
cidivism are but signs that point to the need of 
improvement in the personnel of penal administra- 
tion. 


New York County Lawyers’ Association's New 
Home 


HE cornerstone of the beautiful home of the 

New York County Lawyers’ Association, at 
12-26 Vesey street, was laid on Sunday, Dec. 8, 
by William Nelson Cromwell, President of the 
Association, according to the January Bulletin of 
the New York Bar Association. Several hundred 
lawyers were present. Addresses were made by 
Judge Frederick E. Crane of the New York Court 
of Appeals; Presiding Justice Victor J. Dowling of 
the Appellate Division, First Department; Senior 
Judge Martin T. Manton of the United States Cir- 
cuit Court, second Circuit; Corporation Counsel 
Arthur J, W. Hilly and Cass Gilbert, architect who 
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1e speakers were in- 
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Conboy, chairman 
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the building « 
ttee. 

In the cornerstone 
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e Congressional Di- 
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The New Y 
County Lawyers’ As 
sociation, with a mem 
bership of 6,000, ex- 
pect that on May 1 the 
building will be com- 
pleted and ready for 
ccupancy. 

The building is to 


be “devoted ex 
sively and independ 
ently to the profes 
sional uses of the 
ganization as a Law 
\ssociation and not to 
e utilized for business, 
restaurant, domicile or 
ommercial purposes.” 
faces the 
vard of St. Paul’s, the 
Idest building in New 
York, and has, there 
fore, a setting admira 
ly suited to the dis- 
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Renaissance design. floor. Janitor’s quarters are in a penthouse above. 
The main reading room will provide book space for 
25,000 volumes, and there is stack space for 80,000 


more. Altogether, the Law Building will be as 


inety in depth, and fireproof throughout. It is make it. 
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nearly perfect as the most modern methods can 
This was what the Board of Directors 
and the Building Committee long ago determined 
upon and have now achieved. 

When the decision to have such a home was 
taken, the present ideal site was secured by the 
prompt action of the President, Mr. William Nel- 
son Cromwell, who bought from the Astor estate 
the property now occupied by the building, later 
turning it over to the Association, which in the 
meantime had raised a large sum by subscription 
The cost of the land was close 
to a half million, the building contract is for rather 
more than that, and the furnishing of such an es- 
tablishment will run into further figures in pro- 
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paign for funds, begun in 1926, with $100,000, and 
his successor, Mr. Cromwell, subscribed $200,000, 
and afterwards when the final decision to build was 
taken, $200,000 more, besides which he has given 
his personal supervision to both the designing and 
the construction of the building, and in fact to 
every phase of the enterprise. Nearly 2000 mem- 
bers of the Association have made contributions, 
and a considerable number have added substantially 
to the amounts originally subscribed. 

It has been the aspiration of the members of 
the Association to have, in this part of New York, 
where there are no buildings not identified with 
business except a few churches that remain from 
former centuries and a few public buildings, one 
structure that shall be to all who see it a constant 
reminder of the presence and the dignity of the 
law, proclaiming the importance of this purpose 
among the skyscrapers which crowd the tip of 
Manhattan. 


English Lawyers Accept American Invitation 

HE English lawyers have accepted the invitation 

extended ‘by the American Bar Association to 
visit this country and attend the forthcoming an- 
nual meeting of the Association in Chicago. The 
acceptance came in the form of a letter from the 
English Attorney General, who stated that after 
consulting his colleagues on the committee ap- 
pointed to consider the invitation, he was now in 
a position to accept it in their behalf, and a letter from 
the President of the Law Society. Following is the 
invitation of the American Committee to the Bar, a 
duplicate of which was sent to the Law Society, and 
the two letters received in reply. 

January 24, 1930. 

My dear Mr. Attorney General: 

For several years the members of the American 
Bar Association have been looking forward to the 
pleasure of a visit from their colleagues of the Bar 
of England. Informal discussions have indicated 
that the summer of 1930 would be an appropriate 
time for this event. 

On behalf of the American Bar Association, we 
have the honor to extend an invitation to the Bar 
of England to visit this country and attend our 
Association’s Annual Meeting, to be held in Chi- 
cago on the 20th, 2lst and 22nd of August next. 

Our Association expects to arrange an itinerary 
for those who accept this invitation, which will en- 
able our visitors to see some of the most interest- 
ing places in the eastern part of the United States. 
Details of such arrangements will be sent you later 

Please believe, my dear Sir William, in our 
sincere respects. 

Henry Upson Sims, President. 

Wo. P. MacCracken, Jr., Secretary. 

For the Committee. 

Committee on Invitation: CHARLES E. HuGHEs, 
Chairman, Joun W. Davis, R. E. L. SANER, CHESTER 
I. Lonc, Georce W. WickersHAM, WILLIAM D. 
GuTuriz, JAMES Brown Scott, CHartes S. Wuit- 
MAN, Sicas H. Strawn, Gurney E. New.in, HENRY 
Upson Sims, Ex-Officio. 

Tue Honouraste Sir WiLtIAM Jowett, K, C., M. P., 
Attorney General, 

Royal Courts of Justice, 

The Strand, 
London, England 








Royal Courts of Justice, 
Strand, W. C. 2. 
21st February, 1930. 
My dear Mr. President: 

Since writing my letter of the 6th instant | 
have had the advantage of consulting my colleagues 
on the Committee appointed to consider the invi- 
tation of the American Bar Association to the Bar 
of England to visit the United States and to attend 
your Annual Meeting in August next, and I am 
now in a position to accept this invitation on their 
behalf. Arrangements have also been made to pub- 
lish your invitation so that it may be brought to 
the knowledge of all members of the profession. 

I shall be glad to have details of the proposed 
itinerary as soon as they have been settled so that 
they can be published in a similar manner. 

I am hoping that my official duties will permit 
me to accompany the delegation, and to make the 
acquaintance of yourself and fellow members of the 
American Bar Association. 

Yours very sincerely, 
(Signed) Wrti1Am Jowett. 
Henry Upson Sims, Eso., 
The American Bar Association, 
209 South La Salle Street, 
Chicago, Illinois 


Law Society’s Hall, 
Chancery Lane, 
London, W. C. 2. 
24th Feb. 1930. 
My dear President, 

Referring to your kind letter of invitation of the 
24th January and to Mr. E. R. Cook, our Secretary’s 
acknowledgment of the 5th inst., I have since had an 
opportunity of submitting your letter to the Council 
of the Law Society, who at their meeting held on Fri 
day last passed unanimously a resolution, expressing 
to the American Bar Association their sincere thanks 
for their invitation, and accepting it with great pleas- 
ure. 

The invitation will be published in the next issue 
of the “Law Society’s Gazette,” and I will be glad in 
due course to receive your promised details of the pro- 
posed itinerary. I am sure that those of our members 
who find themselves fortunate enough to be able to 
join in a visit to your hospitable shores will look for- 
ward with great pleasure to their meeting with the 
Committee and Members of the American Bar Asso- 
ciation. 

Believe me, my dear President, 

Sincerely and gratefully yours, 
Wa ter H. Foster, 
President 


{ Signed ) 


Tue Hon. Henry Upson Sis, 
President, American Bar Association, 
209 South La Salle Street, 

Chicago, Illinois. 
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Hughes Takes Oath as Chief Justice 


HARLES E\ 

the office of | 
ipreme Court o1 
ated by the 
ift, the man wil 
m to the Supren 


NS HU 


GHES was inducted into 
f Justice of the United States 
bruary 24, filling the vacancy 
gnation of William Howard 
is President, first appointed 

h as an Associate Justice 





twenty years ago. 
impressive. 

Mr. Justice Holmes, senior member of the 
court, made the announcement of Mr. Taft’s resig- 
nation and the appointment of Mr. Hughes, and 
directed the clerk of the court to administer the 
judicial oath to the new Chief Justice. No Bible 
was used. Complying with the practice in federal 
courts, Mr. Hughes raised his right hand, read the 
oath, and then signed it for the records. 


The ceremony was simple but 


Arrangements for the Chicago Meeting 
To Be Held in Chicago, Illinois, August 20, 21, 22, 
0 


a. 


HEADQUARTERS: Hotel Stevens, Michigan Avenue 
and Seventh Street. Rates: Single rooms $4.00, 
$5.00 and $6.00; double rooms $6.00, $7.00 and 
$8.00; double rooms with twin beds $8.00, $9.00 and 
$10.00; parlor suites $15.00 per day up. There will 
be accommodations available in other Chicago ho- 
tels, information concerning which will be sent upon 
request. 


Explanation of Type of Rooms at the Stevens 


A room specified as a single room contains a 
double bed to be occupied by one person. This 
same type room may be occupied by two persons at 
an additional charge of $2.00. 

A double room contains a double bed to be oc- 
cupied by two persons. (Same type as nrentioned 
in preceding paragraph.) 

A twin-bed room contains two single beds to be 
occupied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection with 
parlor. 

Each and every room has tub and/or shower 
bath. 

Reservations 


Requests for reservations at The Stevens and 
information concerning other Chicago hotels should 
be addressed to the Executive Secretary, 209 South 
La Salle Street, Chicago, Illinois. Reservations will 
be made at any hotel upon request. 

To avoid unnecessary correspondence, members 
are urgently requested to be specific in making re- 
quests for reservations, stating (1) whether double 
or single room is wanted, and if double the names 
of persons who will occupy it; (2) whether double 
or twin beds are preferred; (if twin beds are not 
specified double bedroom will be assigned) ; (3) the 
approximate rate; (4) date of arrival, including def- 
inite information as to whether such arrival will be 
in the morning or evening. 

Reservations should be made as early as pos- 
sible. 


National Conference of Commissioners on Uniform 
State Laws 


The Conference will be held in Chicago, August 
11-16. The sessions will be held at The Stevens Hotel, 
where headquarters will be maintained beginning Mon- 
day, August 11th. Applications for hotel reservations 
should be made to the Executive Secretary of the 
American Bar Association, 209 South La Salle Street, 
Chicago, III. 
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Clez 


Member of the 


URING the past ten years there has been a 


vast amount propaganda on behalf of avi- 
ation, asserting the right of freedom of pas- 


ige through th: 
“cujus est 


rspace, and characterizing the 
1xim lum ejus est usque ad coelum” 
a “fanciful theory” or “outworn dictum.” 

There has also been considerable legislation in 
e interest of aviation, apparently , drafted with a 
the hand of the aviator in liti- 
r of the surface. This is not 
the fact that the aviation in- 
organized, being principally 
rporations, and that its efforts 
Department of Commerce, the 
War, the Department of the Navy 
Office Department, while the home 
vance are wholly unorganized. 
of this article to present some 
the contention that the 
vner of the land owns the airspace to an extent 
cessary to secure his peaceful, safe and comfort- 
le enjoyment of the surface, and to venture an 
iswer to the arguments generally adduced by 
cial pleaders in support of unrestricted freedom 
flight. 

Preliminary to the discussion of the legal 
iestions it is well to point out that the home 
ner is not greatly concerned with the question 
his theoretical right to object to occasional 
itudes over his property. He is, 
vitally interested in the question of his 
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right to enjoin repeated flights at low elevations 


student aviat or sight-seeing planes from 
rports in the ved liate vicinity. His right to 
in such flights clear if his ownership of the 
face includes the airspace to an extent necessary 
insure his safe and comfortable enjoyment of the 
face. 
The discussion of the rights of the land owner 
y well begin with a consideration of the meaning 
the words “| ‘rivate property” as used in the state 
| Federal ieee 
The Supreme Court has said that the provi- 
ns in the Bill of Rights for the protection of the 
erty or the property of the citizen must have a 
ad construction in favor of the rights they are 
ended to secure.’ 
Chief Justice Marshall himself set the prece- 
nt, which has since been generally followed, of 
terpreting words in the constitution in the light 
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of the general understanding of the people when 
the constitution was adopted.’ 

With these principles of construction in mind 
let us consider briefly the meaning of the words 
“private property.” Do they refer merely to the 
physical, tangible substance of private property, or 
do they embrace its most valuable attribute, the 
right of the owner to enjoy it? Can there be any 
doubt of the accuracy of the statement of Chancel- 
lor Zabriskie that “To live comfortably is the chief 
and most reasonable object of men in acquiring 
property as a means of attaining it”? 

In construing this phase the word “private” 
cannot be ignored. The primary significations of 
that word are freedom from public use and freedom 
from intrusion of others. 

It would extend this article to the dimensions 
of a book to refer to decisions in all the states sup- 
porting this statement. We will content ourselves 
with quotations from a few characteristic decisions, 
and references in the notes to some others. 

The Ohio Supreme Court in Winton v. Cornish 
(1831) 5 Ohio, 478, said: 

“The word ‘land’ includes not only the face of the earth, 
but everything under it or over it. He who owns a piece of 
land, therefore, is the owner of everything underneath in a di- 
rect line to the center of the earth and everything above to the 
heavens. No person can undermine or overhang another’s land 
without violating his rights.” 

The Court of Appeals of the same state in a 
recent decision compelling the removal of an over- 
hanging cornice, said :* 

“The plaintiff's property right extends upward indefinitely 
and those rights may be enforced against invasion to the same 
extent as surface rights. 

Vann, J. in Butler v. Frontier Telephone Com- 
pany (1906) 186 N. Y., 486, said: 

“What is ‘real property’ ? What does the term include 
so far as the action of ejectment is concerned? The answer 
to these questions is found in the ancient principle of law: 
cujus est solum, ejus est usque ad coelum et ad inferos. The 
surface of the ground is a guide, but not the full measure for 
within reasonable limitations land includes not only the surface 
but also the space above and the part beneath. ‘Usque ad 
coelum’ is the upper boundary, and while this may not be taken 
too literally, there is no limitation within the bounds of any 
structure yet erected by man. So far as the case before us is 
concerned, the plaintiff as the owner of the soil owned upward 
to an indefinite extent. He owned the space occupied by the 
wire and had the right to the exclusive possession of that 
space which was not personal property, but a part of his land. 
According to fundamental principles and within the limitation 
mentioned space above land is real estate the same as the 
The law regards the empty space as if it were a 


2. Gibbons v. (1824), 9 Wheat. 1 
8. Cleveland v. Citizens Gas > (1860), "0 x4 J. Ea 201, at 205. 
See also .'S., 451, at 461, 471. 


Mansfield vy. Balliett (1902 
i. Young v. Thiedick (1918), % O. C. A., 289; at 240. 
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solid, inseparable from the soil, and protects it from hostile 
occupation accordingly.” 

Perhaps the most important decision by any 
court of last resort in this country dealing with 
this subject is that of the United States Supreme 
Court in Portsmouth Harbor Co. United States 
(1922) 260 U. S., 327. This was an action by the 
owner of property used as a site for a summer hotel 
to compel the government to pay for his property 
on the ground that the fort on the adjoining prop- 
erty had on a few occasions fired projectiles across 
the property and from time to time aimed guns 
across it without discharge, thereby destroying the 
value of plaintiff’s land for hotel purposes 

In this case, Justice Holmes, after referring to 
a prior decision of Justice Hughes,® said page 329: 

“It was assumed in the first decision that ‘if the Govern- 
ment had installed its battery, not simply as a means of de- 
fense in war, but with the purpose and eifect of subordinating 
the strip of land between the battery and the sea to the right 
and privilege of the Government to fire projectiles directly 
across it for the purpose of practice or otherwise, whenever it 
saw fit, in time of peace, with the result of depriving the owner 
of its profitable use, the imposition of such a servitude would 
constitute an appropriation of property for which compensa- 
tion should be made.’ 231 U. S. 538. That proposition we 
regard as clearly sound. . . . If the United States, with the 
admitted intent to fire across the claimant’s land at will should 
fire a single shot or put a fire control upon the land, it well 
might be that the taking of a right would be complete.” 

The above proposition, twice approved by the 
United States Supreme Court, establishes in the 
Federal courts the doctrine that firing projectiles 
across the land of another, with the purpose and 
effect of subordinating such land to the right and 
privilege of firing across it whenever the Govern- 
ment sees fit, constitutes the “imposition of a servi- 
tude.” 

Justice Hughes and Justice Holmes are justly 
famed for the exactitude of their language. It is 
not to be presumed that they used the words, “im- 
position of a servitude” inadvisedly or without a 
full appreciation of the meaning of the words se- 
lected. The words have a settled meaning in the 
law of real property. 

When this decision is considered in connection 
with other decisions of the same court holding that 
the United States is not liable to make compensa- 
tion to owners of property adjoining that taken 
for public use, although the value of such adjoin- 
ing property is depreciated by reason of the use 
made by the Government of the part taken,® the 
conclusion is inescapable that the court based its 
decision on the fact that the property rights of the 
plaintiff were invaded by the firing of projectiles 
over his land under a claim of right. The imposi- 
tion of a servitude by firing over plaintiff's land 
was the equivalent in law of taking a part of plain- 
tiff’s land. 

The analogy between a battery, so located that 
it will discharge missiles over another’s land, and 
an airport so located that the planes using it must 
frequently fly over the land of another at low ele- 
vations, is complete. Neither missiles fired from a 
battery, nor aeroplanes landing and taking off from 
an airport, fly in identically the same path. Clearly 
an individual or a private corporation engaged in 
aviation has no greater rights than the Govern- 
ment, and if he may not fire projectiles across an- 
other’s property without infringing the property 

5. Peabody v. U. S. (1922), 231 U. S. 530 
6. Sharp v. United States (1903), 191 U. S., 341 








rights of the owner, he may not fly planes across 
it without infringing the same right.’ 

An English court also held that firing at 
thousand yard range over plaintiff’s land should 
be enjoined, although it was not proved that any 
bullet had fallen upon it during the use of that 
range, since “it would cause a not unreasonab] 
alarm which rendered the occupation of that part 
of the farm less enjoyable than plaintiff was e1 
titled to have it.’ 

The legal adviser to the chief of the air serv 
ice himself, in 1921, in a formal opinion said: 

“Whichever way we look at it we drift back to the own 
of the earth’s surface and his common-law right established 
so firmly by the passage of time that it cannot be alienated 
except by his consent or by the Government taking for publi 
use with compensation. 

“It is manifest therefore that any use of the air is unau 
thorized and is so used in the navigation of aircraft other than 
Government by mere permission which does not establish either 
right or jurisdiction.” 

As against this array of authorities directly 
recognizing and enforcing the rights of the owner 
of the surface in the airspace above it, what deci 
sions are relied on by advocates of freedom of th 
air? They rely first on the decision, without opin 
ion, of a Massachusetts judge in the case of Smith 

New England Aircraft Company, now pending 
in the Supreme Court of Massachusetts.” 

In this case an injunction was refused against 
repeated trespasses by flights at low elevations 
over a portion of plaintiff’s land so far distant 
from his residence that they caused no substantial 
annoyance. The decision was based on the report 
of the Master, which both plaintiff and defendant 
moved to affirm, thereby making the Master’s re- 
port the practical equivalent of an agreed state 
ment of facts. The Master found that: 

“The noise from planes flying over the pies land 
does not materially interfere with their physical comfort. There 
was no evidence in this case that either the olaintiffs, their 
guests, or any member of their household, had suffered from 
fear or fright by reason of aeroplane flights over their land 
There was no evidence of damage occasioned ) their property, 
nor interference with the present use made of their land.’ 


It would seem, therefore, that te were tw 
questions of law presented to the court: first, 
whether such flights constituted a trespass; sec 
ond, whether an injunction would lie to prevent 
trespass unaccompanied by damage to property 
or personal comfort. For all that appears the de- 
cision may have been based on a decision that in 
junction was not a proper remedy under the cir- 


7. Other cases applying the Latin maxims t 
below the surface: Marcus v. Brody (1925), 254 
Smith (1872), 110 Mass., 302 (projective eaves 
sions (1902), 116 Ia., 457 (extending arm across 1 
man v. Armstrong (1872), 48 N. Y., 201 (projecting | 
mary v. B. & A. R. R. (1913), 214 Mass., 42; Quigley v. Fireproof 
Storage Co. (1911), 18 C. C. N. §., 320 (injunction against sign pair 
ing on encroaching wall, although plaint I 
plain of the wall itself). 

8. Clifton v. Bury (1887), 4 Times L. R. 

9. Air Service Information Circular, Vol ( 
also note 42 A. L. R., 945, at 946: “The orthodox mmon law rt 
is that any intrusion into the air space above the land of anothe 
amounts to a trespass.”’ 

9a. Since this article was written the Supreme Court of Massa 
chusetts on March 4, 1930, delivered an opinion in this case der 1ying 
an injunction on the grounds that the trespasses complair ed of, being 
over woodland far from plaintiffs residence, caused no material per 
sonal discomfort, and that an easement coul I be acquired, sinc« 
flights were not in the same place. The eourt held, nevertheless, that 
flights below 100 feet were a trespass for which damages could be 
recovered at law, and stated that “for the purposes of this decision we 
assume that private ownership of the airspace extends to all reasonal 
heights above the underlying land.” Whether flights between 100 feet 
and 500 feet were a trespass was not decided The validity of the 
state and federal acts permitting flights above 500 fect were sustained 
under the police power and commerce power respectively 

It is submitted that in holding that cither power justifies legis 
lation conferring rights over another’s land, the decision goes beyond 
all precedent. 






































































Soe aan > 









































Home VERSUS AEROPLANE 219 







«1 re ++ ¢ 
technical tres] 


Anothe r cas¢ 





+} t] ht 
tne Higites 


constituted 





is Commonwealth 


sually cited 











present case, the column of air “may be vested in 
the proprietors of the sub-soil.” 


A dictum of Lord Ellenborough in Pickering 


Nevin, ( Quarter Sessions of Jefferson v. Rudd (1815) 1 Starkie, 56, at 59, is frequently 
unty, Penns; : quoted: 
This was inal prosecution for trespass “Nay, if this board overhanging the plaintiff's garden be 


ider a statute 
ry construct 
statutory 





ict Court ol 
ught “to e1 


titude than 2,00 

ye 

The court held 
— 


+ 





applicable 


2,000 feet, but e1 


sole question was one of stat- 
the court held that since 
uld only be committed on 


and 


ss c 


en posted with printed notices 


innesota."* The action was 
lefendants from operating any 


S 
ver any City I 


the common 


of the first class. 
law maxim was 


T 
he airspace at elevations above 
7 


ned flights be 


low that elevation. 


a trespass, it would follow that an aeronaut is liable to an 
action of trespass quare clausum fregit at the suit of the oc- 
cupier of every field over which his balloon passes in the 
course of his voyage.” 


Those who cite this authority never point out 


uinst trespas since such notices could not = . . 

any. ; a . that in fact it was found in that case that the board 

read from ryand since the act was passed did not rl » the plaintif?’ d TI 
, ; ° ( oO fernans + é S 22 -n. -y -- 
ss than t a half years after the first suc- lect t mar ray" 7 — —- -— ys be if 
- - ¢ . vo > r ys . , 
aful my flight, it was not intended to ect to quote the fo owing sentence: No doubt i 
y to aerial trespass by aviators. you could prove any inconvenience to have been 

- > . . . ~ ; > ; : ; : ” 

Another -ongly relied on by aviation S™% tained, an action might be maintained. 
ereste. tet lly favorable to the home owner, Since it is now the established law in many 
the unreport decision of a judge of the Dis- states that an overhanging board or cornice is a 


trespass, Lord Ellenborough’s dictum, instead of 
being authority for its exponents, is direct author- 


rcraft over tl laintiffs’ premises, regardless of ity against them, since he states that if an over- 
the altitude of flirhts.” There was a Minne- hanging board is a trespass “it would follow that 
ante statute wi hibited flights at a less al- an aeronaut is liable to an action of trespass” etc. 


It is also strenuously argued that the right of 
public navigation over submerged lands is a pre- 
cedent from which the right of freedom of naviga- 
tion in the airspace over the upland may be de- 


The court said vever: duced. But the rights of the public in navigable 

Hie ale on fn t has any direct relation to the comfort Waters was universally recognized when the con- 
and enjoyment i is appurtenant to the land and no stitution was adopted, and the power of Congress 
ess the subject tection than the land itself; but when, to regulate navigation on water was deduced by 


s here, the air is t 
more, to conte 

ight of air 

stantial merit.” 


the r 


nsidered at an altitude of 2,000 feet 
of the realty as affecting 
fiction devoid of sub- 


it 1s a part 


is Only a iega 


Chief Justice Marshall from the fact that commerce 
was universally understood to include navigation, 
when the constitution was framed.” 


It is sul 1t even though flights below There is an obvious fallacy in the argument 
2000 feet const | a violation of the statute, that since one kind of property, i. e. land sub- 
plaintiff would | no right to enjoin a violation merged by navigable water, is subject to the pub- 
the statute u1 s such violation was a nuisance lic easements of navigation and improvement 


because the public rights in that class of property were 


to him.?* - > “eget 
. ; : universally recognised when the constitution was 
Aviatio1 es also frequently quote the . 7 oa ° : : 
Whar . ne Wp adopted, another kind of property, to-wit upland, is 
tatement of | J. in Board of Works for ‘ a s 2° “= 
Vand 4 Tel. C 1884) L. R. 13 subject to the right of navigation through the ait 

4 as ortn ted el. oO, (ic se . “ : ; 

_—e } 2 which was not known nor recognized when the con- 


QO. B. D. 904, 

nother fanciful 
since the cas« 
f Parliament 





e Latin maxim “is to my mind 
ise.” The statement was obiter 
on the construction of an act 
what was meant by the word 


stitution was adopted. 

The argument from analogy fails for another 
reason. It overlooks or ignores the basis and un- 
derlying reason for the doctrine of public rights in 


street.” The distinguishe: : : an ‘ae : 
a th her ate a al he 1 th it_word from navigable waters. That basis is stated by Justice 
land” and held | only the area of user aS a Gray in Shively v. Bowlby (1893) 152 U. S., 1, at 
treet was in¢ in the word “street. An in- C : 


p. 57, as follows: 


mane . enates - _o sal +he > saa 
ee. Was sees Penie the _ arse there — “Lands under tide waters are incapable of cultivation or 
: either a techt respass on the rights of the improvement in the manner of lands above high water mark. 
mpany owning street, but not the sub-sur- They are of great value to the public for the purposes of com- 
face, nor any daz e to such company from the merce, navigation and fishery. Their improvement by individ- 
res complained uals, when permitted, is incidental or subordinate to the public 
+g on ; eal =" use and right. Therefore the title and the control of them are 
j he majorit the judges who rendered Opin- vested in the sovereign for the benefit of the whole people.” 
ns in the san ise were evidently of a wholly (italics ours) 
lifferent opinion from Brett as to the force and Some of the reasons why the subjects acqui- 
effect of the Latin maxim. Bower, J. said: esced in the doctrine of the rights of the sovereign 


“T should be extremel 


that an owner 
ly putting anythir 


Fry, J. expressh; 
owners of the land under the street might not 


t} 


1e 
i 


have a right to enj 


that for anything 





y loath to acquiesce in any sugges- 
i has not the right to object to any- 


ver his land at any height in the sky.” 


reserved the question whether 


in the aerial trespass, stating 
intended to determine in the 





in navigable waters are stated in the above quota- 
tion, the principal one being that the public use 
did not interfere with the owner’s use of submerged 
land. Other reasons are that the riparian owner 
usually received a direct benefit from having the 
fixed public route of commerce at his door, and 
that the non-riparian public, which of course con- 


10, See Civil Aer Legislative History of Air Commerce stituted the great majority, received a benefit with- 

of 1926 928 Ss ernment printing office, p. 03 . . . . ‘ 

- = a — 7s | ti out a detriment from the doctrine of public rights 
t of 1926, 1928 e S. Government printing office, p. 101, for in navigable streams. Traffic through the air, how- 





nion 





12 3s Cc. J... OM 











13. Gibbons v. Ogden (1824), 9 Wheat., 1. 





























Be 


















































220 AMERICAN Bar ASSOCIATION JOURNAL 








ever, as contrasted with traffic in navigable streams, 
is not, according to existing practice, limited to 
defined routes, and in any event airplaines can only 
land at airports or large fields. Therefore, the in- 
dividual owner sustains a detriment from air com- 
merce over his land without the corresponding 
benefit which the riparian owner enjoys. 

When, therefore, we consider the navigable 
water analogy from the standpoint of the lawyer, 
we find that there are valid constitutional objec- 
tions to freedom of the air which cannot be raised 
to freedom of navigation. When we consider the 
analogy from the standpoint of the layman, we find 
that the general public sustains injuries from free- 
dom of the air which it does not sustain from free- 
dom of navigation, and that such injuries are sus- 
tained without corresponding benefit to the indi- 
vidual owner. 

The distinction between the unlimited nature 
of private property in the upland and the qualified 
title in submerged land is indicated in the follow- 
ing quotation from Lewis Blue Point Co. v. Briggs 
(1913) 229 U. S., 82 at 89: 


“Whatever the nature of the interest of a riparian owner 
in the submerged lands in front of his upland bordering on a 
public navigable water, his title is not as full and complete as 
his title to fast land which has no direct connection with the 
navigation of such water. It is a qualified title, a bare tech- 
nical title, not at his absoiute disposal, as is his upland, but 
to be held at all times subordinate to such use of the sub- 
merged lands and of the waters flowing over them as may be 
consistent with or demanded by the public right of navigation.’ 
Scranton v. Wheeler, 179 U. S. 141, 163.” (italics ours) 


In U. S. v. Chandler-Dunbar Co. (1915) 229 
U. S., 53 at 64, the court makes a statement which 
in itself refutes the argument that Congress has 
the same control over the airspace as it has over 
navigable waters: 

“The primary use of the waters and the lands under them 
is for purposes of navigation, and the erection of piers in them 
to improve navigation for the public is entirely consistent, 
with such use, and infringes no right of the riparian owner.” 
(italics ours) 

The primary use of the upland is not for air 
navigation but for dwelling, agriculture and manu- 
facture. 

Analogies are sought to be drawn from the 
flight of balloons, pigeons and bees. Passage by 
such agencies is noiseless, free from danger and 
susceptible of control by the owner. Only one who 
loves litigation for litigation’s sake would sue to 
enjoin aerial trespass by a bee, pigeon or balioon. 

The numerous cases in which trespasses by 
overhanging objects,*such as a wire or cornice, 
have been enjoined, are distinguished on the ground 
that such fixtures are permanent and affixed to 
someone’s else real estate. If the aeroplane were 
as certain to stay in the air as the wire or cornice, 
there would be less cause for complaint. The 
one causes noise and danger—the other is harm- 
less. Yet it is said that the reason of the maxim, 
which, it would seem, was intended to express the 
inviolable dominion of the land owner in the air- 
space, protects him against the harmless fixed 
trespass, but permits him to be driven from his 
home by a trespasser in motion. 

Trespass on the ground is committed by a per- 
son who moves, no matter how rapidly, over the 
land of another. But trespass in the air, to the 
air-minded, can only be committed by fixed ob- 
jects. It is submitted that the underlying reason 











for the rule of law forbidding trespass on another’s 
property was to prevent injury to the owner, no 
matter how slight. The reason underlying the ad- 
mitted rule that the projecting cornice is a trespass 
does not lie in the fact that the cornice is attached 
to someone’s else property, but in the fact that some 
injury is presumed from any invasion of the space 
which the owner has a right to use, and may at 
some time desire to use. 

It has been held that if there is any doubt 
whether a trespass would grow into a prescriptive 
right, such trespass should be enjoined. 

The fact that new inventions call for new uses, 
or that the public would derive a benefit from sub- 
jecting property to new uses, is immaterial. A 
similar contention was made when telegraph com- 
panies installed their lines on public highways, but 
such contention was not sustained by the courts." 

Another favorite argument of advocates of 
freedom of the air is that the air is constantly in 
motion and therefore not susceptible of private 
ownership. The right of the owner of the surface, 
however, to exclude trespassers through the air- 
space does not depend on his ownership of the fu- 
gitive air, but on his ownership of the space tem- 
porarily occupied by the fugitive air.’® 

But it is said that even if flights at low eleva- 
tions ete technical trespasses, they should not be 
enjoined because of the great public interest at 
stake in the promotion of aviation. The doctrine 
of balance of convenience has never been applied 
by the Federal courts in suits by individuals, except 
when the public injury which would result from 
the injunction is great, direct and immediate. In 
most of the cases where the doctrine was applied, 
the injunction would have resulted either in throw- 
ing whole communities out of work, or in com- 
pletely preventing the development of natural re- 
sources.** The Federal decisions afford no sanc- 
tion for the conclusion that one man is at liberty 
to wrong another upon payment of damages.'* In 
most cases where the doctrine has been applied 
the damage was to property only.’® 

The doctrine that the rights of habitation are 
superior to the rights of trade is generally recog- 
nized.*° 

There is no merit in the contention that the 
aviation industry will be seriously crippled unless 
the courts overturn the settled principles of the 
law of nuisance and trespass, and grant to concerns 
engaged in that business an immunity which has 
never heretofore been enjoyed by any business 
whatsoever. If the business of aviation is of such 
transcendent public importance that it should have 


Pt Pollock v. Cleveland Ship Building Co. (1897), 56 O. S., 655, 
at 673-4. 

15. Pacific Postal Tel. Co. v. Irvine (1892), 49 Fed., 113; Kester 
v. W. U, Tel. Co. (1901), 108 Fed., 926; Tel. Co. v. Watson (1929), 
112 O. S., 385; Burral v. American Tel. Co. (1906), 224 Ill. 266; 8 
L. R. A. N. S., 1001; Postal Tel. Co. v. Southern Railroad (1898), 89 
ink - Pensacola Tel. Co. v. Western Union Tel. Co. (1877), 96 

16. Butler v. Frontier Tel. Co. (1906), 186 N. Y., 486, quoted 
supra. 

17. Bliss v. Washoe Copper Co. (1911), 186 Fed., 789; McCarthey 
v. Bunker Hill Mining Co. (1908), 164 Fed., 927; Mountain Copper Co. 
y. U. S. (1906), 142 Fed., 625; Sussex Land and Live Stock Co. v. 
Midwest Refining Co. (1923), 294 Fed., 597. 

18. New York City v. Pine (1902), 185 U. S., 98, at 107. 

_19. See also Smith v. Staso Milling Co. (1927), 18 Fed. 2nd, 736, 
stating that the doctrine of the balance of convenience has no applica- 
tion where plaintiff protests before defendant has constructed its works. 

20. American Smelting & Refining Co. v. Godfrey (1907), 158 Fed., 
225, at 229; Wood on Nuisances, Section 489; Evans v. Reading Chem 
ical Fertilizing Co. (1804), 160 Pa. St., 209, at 226-7; Anderson v. 
American Smelting & Refining Co. (1919), 265 Fed., 928, at 943. 
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aviation, such doctrine has limitations which 
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loctrine tect railroad companies them- 
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cated at some other place and which causes 
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ilroad prope 
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inal Co. (1914 S., 546, citing Pa. R. R. v. Angel, 41 
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ng was e1 


decisions as to the extent of the surface owner’s 
property rights in the airspace are dicta. 

But opinions like that in Winton v. Cornish, 
supra, which announce, as a general principle, the 
right of the owner of the surface to the entire air- 
space above it, and decide the particular case by 
application of the general principle to the particu- 
lar facts, are not mere obiter dicta.” 

One author distinguiskes the decision in Ports- 
mouth Harbor Land and Hotel Co. v. United 
States, by the statement that: 

“The bullet is inherently, while the aircraft is only in- 
cidentally dangerous.”™ 

But there is infinitely greater danger that an 
aeroplane may become out of control and miss its 
mark, than that great coast defense guns, with a 
range of many miles, aimed by expert gunners, 
and so accurately adjusted that they can hit a tar- 
get ten miles distant, will accidently drop a pro- 
jectile on property a few hundred feet distant from 
the point of discharge. 

The contention has also been made that the 
Air Commerce Act and regulations pursuant 
thereto confer the right to fly over property at 
elevations less than 500 feet when landing and tak- 
ing off. Of course Congress has no power, either 
under the commerce clause or the police power, 
to confer any rights on the public over private 
property. It can only regulate existing rights.** 

The contention last referred to is based on the 
fact that the Air Commerce Act, Section 10 states 
that: 

“The term ‘navigable airspace’ means airspace above the 
minimum safe altitudes of flight prescribed by the Secretary 
of Commerce under section 3, and such navigable airspace 
shall be subject to a public right of freedom of interstate and 
foreign air navigation in conformity with the requirements of 
this Act.” 

The only regulatory power conferred on the 
Secretary of Commerce by Section 3 in reference 
to prescribing rules for “safe altitudes of flight” is 
found in Section 3 (e): 

“(e) Establish air traffic rules for the navigation, pro- 
tection, and identification of aircraft, including rules as to 
safe altitudes of flight and rules for the prevention of colli- 
sions between vessels and aircraft.” 

The regulations of the Secretary of Commerce 
prohibit flights at less than 500 feet “exclusive of 
taking off from or landing on an established land- 
ing field, airport, or on property designated for that 
purpose by the owner.”** 

The exception as to landing and taking off was 
necessary in regulations forbidding flights below 
500 feet, else the regulations, if valid, would prac- 
tically have prohibited all flying except from the 
top of structures 500 feet high. It was clearly not 
the intent of Congress to attempt to declare a pub- 
lic right of navigation in any space except that 
above a level fixed by the Secretary of Commerce 
as a “safe altitude of flight.” 

The argument that because a plane, in landing 
and taking off, does not violate the regulations by fly- 
ing at any elevation over adjoining property, and 
that therefore any elevation in landing and taking 


off is a “safe altitude of flight,” within the meaning 
22. 15 Corp. Juris, 952, note 65: “The judgment of a court is 


authority upon all propositions assumed by it to within the issues 
and all the questions presented and considered and deliberately decided 
leading up to the final conclusion are considered to be as effectually 
passed upon as the ultimate question solved.” 
23. “Law of the Air” by Zollman (1927), 
24. United States v. Cress (1917), 
Keith (1902), 67 O. S., 279, at 202. 
25. Aeronautics Bulletin No. 7, 


page 19. 


243 U. S. 316; Railroad v. 


page 27(g). 
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of Section 10 of the Air Commerce Act, is un- 
worthy of serious discussion. It is interesting 
merely as an example of the extreme claims ad- 
vanced by advocates of freedom of the air.** 

It is submitted that even if the Air Commerce 
Act and regulations were effective to make the air- 
space above 500 feet a public highway for interstate 
commerce, they would have no effect on the right 
of the home owner to enjoin repeated flights by 
student flyers and sight-seeing planes over his 
property. Such use is neither a use in interstate 
commerce nor a proper use of the airspace as a 
highway. The easement which the public has in 
a highway on the ground is a right of passage from 
place to place, not a right to loiter on the way, or 
to use it for a private purpose not usually incident 
to its use as a highway. 

This principle found an extreme illustration in 
the case of Hickman v. Maisey (1900) L. R. 1 Q. B., 
752. Damages and injunction were allowed in this 
case against a man who loitered on the highway 
to observe the trial of race horses on adjacent prop 
erty. The defendant walked up and down a part 
of the highway, fifteen yards long, for an hour and 
a half, taking notes. The court said: 

“If he does acts other than the reasonable and ordinary 
user of a highway as such, he will be a trespasser.” 

The court held that defendant’s acts were for 





26. See Baltimore & Potomac Railroad v. Fifth Baptist Church 
(1888), 108 U. S., 317, at 332, 2nd paragraph. 











COMPULSORY STUDY OF PROFESSIONAL ETHICS 
BY LAW STUDENTS 


Does “Right Kind” of Student Already Know What Constitutes ,Moral and Ethical 
Conduct So Well That Formal Course in Legal Ethics Is Unnecessary ?—Situa- 





the purpose of carrying on his business as a racing 
tout, and that such acts “were well outside the 
line of that which constitutes the legitimate and 
reasonable user of a highway as a highway.” 

If the owner of the land under a highway on 
the ground has a right to enjoin uses of the high- 
way not reasonably incident to the use for highway 
purposes, there are infinitely stronger reasons for 
holding that the owner of the land has a right t 
enjoin the use of the aerial highway over his proj 
erty, except for highway purposes, since such use 
is obviously attended with greater danger to his 
person, property, and right of privacy, than any 
use which could conceivably be made of a highway 
on the ground. 

The uniform state law concerning aeronautics 
adopted in some states provides, Section 4: 


“Flight in aircraft over the lands and waters of this state 
is lawful, unless at such a low altitude as to interfere with the 
then existing use to which the land or water or the space over 
the land or water is put by the owner, or unless so conducted 
as to be imminently dangerous to persons or property lawfully 
on the land or water beneath.” 


As has been frequently pointed out, such leg- 
islation is wholly ineffective to change the property 
owner’s existing rights in the airspace. 

“If it is privately owned, the declaration is without force 
Legislative pronouncement cannot destroy title.” 


27. Logan “Aircraft Law Made Plain,” page 20; 48 American Law 
Review, page 914 


tions Involving Professional Decorum Unrelated to Morality and Cases 


HE American Bar Association has recently 

(October, 1929) gone on record in favor of 

making the study of Professional Ethics a mat- 
ter of compulsory instruction in the law schools of 
the country. The adverse action of the Association 
of American Law Schools on this matter in De- 
cember, 1928, and the rather cautious resolution to 
consider the matter by the same organization in De- 
cember, 1929, results in a situation where the two 
leading associations professing an interest in the 
matter of legal education are disagreed as to the 
necessity for, or the policy of, making a course in 
Legal Ethics compulsory. 

The American Bar Association has been laying 
great emphasis recentiy on the matter of character 
qualifications for admission to the bar, while the 
view of the Association of American Law Schools 
seems, not because of any formal action by the As- 
sociation but through the expressions of many 
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ggest the Contrary 
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teachers who attend the conventions of that Asso- 
ciation, to be summed up properly by saying that 
it is felt that the “right kind” of law student al- 
ready knows what constitutes moral and ethical 
conduct, and that a formal course in Legal Ethics 
will not supply the proper sort of character train 
ing for students who are not the “right kind.” 

It is not intended here to review all of the various 
considerations that may be involved in the matter of a 
compulsory course in Legal Ethics, but rather to con- 
sider only that point of the problem which involves 
the rather widespread belief that giving such a 
course would be a waste of time, because law stu- 
dents already have or should have adequate moral 
training to deal with professional problems, or be- 
cause, if they are lacking in moral training, such 
a course will not remedy that deficiency. The 
weakness of this view seems to have escaped dis- 
cussion heretofore. The view itself seems to pro- 
ceed upon a mistaken conception of the sense in 
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I. Situations Involving Professional Decorum 
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try where the people of many of the states have 
gone on record as preferring the election of judges 
to the appointive system, and where the election 
machinery contemplates the organization of polit- 
ical parties, and where many people earnestly sup- 
port the necessity for party allegiance. 

The practice prohibited in Canon 3 relating to 
communication and arguments with the judge 
about a pending cause is one in which even the in- 
nocent-minded might indulge without perceiving 
any moral question. Argument which appeals to 
the intelligence may be considered as different 
from other means of persuasion involving cor- 
ruption. While the Canon contains a wise provi- 
sion, how is the novice to deduct such a rule from 
his ordinary moral experience? 

Canon 4 as to avoiding the burden of acting 
as counsel for an indigent prisoner also seems to 
present a useful illustration. We will all probably 
agree that no one is morally bound to sacrifice his 
time and energy for a stranger without compensa- 
tion. The point is worth noticing, however, 
that the professional obligation here is much higher 
than the moral obligation. How is the student, well 
grounded in morals though he may be, to know 
solely on the basis of his moral training that the 
professional standard is much higher than the moral 
one? The rule as to professional decorum is so 
much superior to the rule of general morality that 
the latter rule cannot possibly be a sure guide to 
the former. 

The foregoing illustrations will probably be 
sufficient to show what is meant by the suggested 
difference between professional decorum, on the 
one hand, and moral or ethical conduct on the 
other, without considering the entire list of the 
Canons of Ethics. Similar points could be made 
about Canon 9 with respect to negotiations with 
opposite parties, and Canon 10 as to acquiring an 
interest in litigation, or Canon 19 as to appearing 
as a witness for a client, Canon 20 as to newspaper 
discussion of pending litigation, Canon 27 with 
respect to advertising, and Canon 33 as to forma- 
tion of partnerships with persons not admitted to 
practice, and the use of the names of former part- 
ners; and Canon 36 prohibiting the acceptance of 
employment as an advocate on any matter in which 
one has acted in a judicial capacity, while profes- 
sionally sound, seems to transcend greatly the ob- 
ligations of mere morality. And with the rapid 
spread of legal aid work and societies, the novice 
is hardly in a position to deduct from general moral 
principles a rule like that in Canon 40 relating to 
accepting employment from a publication to advise 
inquirers as to individual rights. And how a law- 
yer could learn from a mere study of general prin- 
ciples of morality, that he is not to withdraw from 
his employment as counsel, even though the client 
consents, or desires such withdrawal, as provided 
in Canon 44, is difficult to say. Any moral as dis- 
tinguished from professional duty would seem to 
cease when the client expresses his desire that the 
relation of attorney and client end. 

II. Situations Causing Difficulty Even Now to 
Experienced Lawyers 

In addition to the cases where the professional 

obligations transcend the obligations of ethics or 


morality, there are a number of situations where 
the line between moral and immoral conduct is a 
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very indefinite one, indeed, and concerning which 
the profession has at times been in doubt, and con- 
cerning which it is still in doubt. 

What is the objection to initiating the law 
student to a careful consideration of those situa- 
tions, so that when he is confronted with them in 
practice, he will at least realize that such situations 
present problems? Why not present to him lead- 
ing cases, and celebrated views as to the duties and 
obligations of the lawyer, together with some per- 
tinent references to works on ethics and morality 
to serve as a background? Why not present the 
rulings of committees on Ethics, in the numerous 
cases that are being constantly passed on by such 
committees ? 

We all know within limits what the duties of 
counsel are in the defense of prosecution of per- 
sons accused of crime (Canon 5) and how far a 
lawyer may go in support of a client’s cause (Canon 
15) but still there are questions that come up. And 
indeed, one needs to examine some of the cele- 
brated questions of the past and the answers that 
were made to them, in order to understand in the 
doubtful cases just how the principle that the law- 
yer owes the utmost fidelity to the interests of his 
clients is controlled by the principle that he is 
also an officer of the court, and must on occasion 
lay aside his character of avowed advocate in favor 
of his character as an officer concerned with the 
administration of justice and the public welfare. 
Since the position as “officer of the court” is an in- 
definite one as to tenure and duties, and seems 
only to be definite in respect to lack of emolument, 
the novice may hardly be blamed if he is unaware 
of that office. And finding no guide in his previous 
moral training, why is he to be blamed if he takes 
refuge in the fact of his express and avowed ad- 
vocacy to remain incurious as to some of the 
machinations of his clients, on the principle that 
though he himself would do nothing “crooked” or 
“oppressive,” he is not responsible for his clients or 
for their independent conduct or motives notwith- 
standing Canons 30 and 31—of which he has never 
heard—with respect to unjustifiable litigation and 
responsibility for litigation. Though we may dis- 
approve of the plea of Cain there are none the less 
cases where the moralists themselves are not in 
agreement as to the moral responsibility of one 
individual for the conduct of another, and a lawyer 
often has just these cases to solve. Why not as- 
sist him by introducing him during his period of 
legal study to the accepted professional viewpoint 
on these matters? 

And anyone who attended the meeting of the 
American Bar Association at Seattle in 1928 can 
see how easy it is for—not the novices—but the 
experienced lawyers to disagree on matters of pro- 
fessional conduct as for example on the matter of 
partnership and splitting fees. A large group of 
that association for example supported the proposi- 
tion that rules differing from the general rules for 
general practitioners might be proper for those spe- 
cializing in various branches of the law, and espe- 
cially in commercial work. The American Bar 
Association went on record on one aspect of the 
matter of splitting fees in cases involving commer- 
cial claims (Canon 34) only as late as 1928. How 
is the law student and the young lawyer to know 
by intuition or deduction from nonprofessional 











moral principles, a matter on which the experts 
became agreed only a year ago? 

Again, why is it that intermediaries between 
lawyer and client are forbidden in some cases 
(Canon 35) while the same Canon provides that 
“The established custom of receiving commercial 
collections through a lay agency is not condemned 
hereby?” The basis for the distinction between 
the collection agency and other intermediaries is 
certainly not to be found in general moral prin 
ciples. 

III. Conclusion 

If the foregoing observations have any valid- 
ity it would seem that even the student with proper 
moral training will be able to derive much profit 
from a course on Legal Ethics. But doubtless 
there are many who come into the profession who 
would make their first contacts with formal moral 
studies as well as professional ethics if a course on 
Legal Ethics were offered, and such a possibility of 
usefulness should not be overlooked. Again, in 
the interest of preserving the integrity of the pro- 
fession, an opportunity to show the penalties of 
transgression need not be overlooked: In religion 
we preach punishment, and in law we preach pun- 
ishment also, and there seems to be no adequate 
reason for ignoring a useful deterrent, by failing 
to spend some of the student’s time in considering 
the matters of suspension and disbarment. 

That the questions that confront practitioners 
are not always easy is shown by the continued in- 
terest of the American Bar Association and other 
associations on the matter of proper professional 
conduct. Again it is shown by the present emphasis 
on character qualifications for admission to the bar. 
Again it is shown by the numerous questions an- 
swered from time to time by the committee—to 
mention only one of the most celebrated—on pro- 
fessional ethics of the New York County Lawyers 
Association. This continued evidence of the difh- 
culties inherent in the matter of professional ethics 
would seem to indicate the necessity for some in- 
struction on this matter in the law schools. 
Whether such a course should be made compul- 
sory cannot be stated without considering many 
other pertinent matters. The argument for not 
giving such a course, based on the assumption that 
the “right kind” of student could not profit by it, 
seems however to be based on grounds of doubt- 
ful validity. 








Information As to Jury Pamphlets Wanted 

The JouRNAL continues to receive frequent in- 
quiries about the pamphlets of instruction to juries 
which judges in various parts of the country have 
drawn up with a view of making the juries more 
efficient aids in the administration of justice. There 
has been wide approval of the plan, which appears 
to have originated with the New York Supreme 
Court of the Second District, 

The JouRNAL has made mention of several juris- 
dictions in which the judges have adopted it, but 
there are undoubtedly many others which have not 
been called to its attention. It would appreciate 
receiving further information from the judges, to- 
gether with a copy of the pamphlet issued. Its 
object is to keep up with a constructive movement 
and also to provide material to those desiring it. 
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The statute was amended to meet the objection of 
the Court in 1915 and again in 1927 and 1929, and now 
provides: 5 

“The owner of a motor vehicle shall be liable for any injury 
occasioned by the negligent operation of such motor vehicle 
whether such negligence consists of a violation of the provisions 
of the statutes of the state or in the failure to observe such ordi- 
nary care in such operation as the rules of the common law 
require. The owner shall not be liable, however, unless said 
motor vehicle is being driven with his or her express or implied 
consent or knowledge. It shall be presumed that such motor 
vehicle is being driven with the knowledge and consent of the 
owner if it is driven at the time of said injury by his or her 
father, mother, brother, sister, son, daughter, or other immediate 
member of the family.” 

Although the second sentence of this section pro- 
vides that the owner shall not be liable unless his car 
is being driven with his consent or knowledge, there 
is little doubt, in view of the court’s opinion in Daugh- 
erty v. Thomas, which the amendment was specially 
designed to overcome, that the court would construe 
the section so as to impose liability only where both 
consent and knowledge were present. 

Unless so construed the owner would be liable if 
his car were being driven with his knowledge even 
though he objected to its use and even though the 
driver had stolen the car. It seems evident that the 
legislature did not intend to impose such a liability. The 
last sentence of the section moreover provides that in 
the circumstances therein mentioned, it shall be pre- 
sumed that the car is being driven “with the knowledge 
and consent of the owner.” This would seem to indi- 
cate that the legislature, when it came to this last sen- 
tence, regarded the concurrence of consent and knowl- 
edge as necessary conditions for the imposition of the 
liability provided for by it in the previous sentence. 

The constitutionality of the provisions contained 
in the first two sentences of the section was upheld in 
Stapleton v. Independent Brewing Co.,’° which was 
favorably noticed by the Supreme Court of the United 
States in Van Oster v. Kansas."* In this case, how- 
ever, the facts shew that both consent and knowledge 
were present. So in Union Trust Co. v. Am. Com. 
Car Co.** the liability of the owner was made to de- 
pend not on mere knowledge but on the presence of 
consent. Under any other construction the section 
would be no more constitutional than it was before the 
amendment. 

The constitutionality of the presumption con- 
tained in the last sentence of the section was upheld by 
the Michigan Court in Bowerman v. Sheehan."* 

In the case of Mittelstadt v. Kelly’* the court held 
that one of two joint owners of a car, could not be 
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made liable under the section for injuries inflicted by 
the other joint owner since :*° 

“The language of the law, fairly interpreted, does not evi- 
dence a purpose to visit upon an owner the consequences of 
negligence committed by persons whose custody and possession 
of the car he may not and cannot control.” a 

The section contains no special provisions dealing 
with the liability of a conditional vendor or chattel 
mortgagee for damage done by the operation of the 
car by a conditional purchaser or mortgagor. Whether 
a conditional vendor can be made liable under the sec- 
tion as it stands depends on whether the word “owner’ 
refers. to the legal or the equitable owner*’ and, as- 
suming consent to be necessary, whether a general con- 
sent to the use of the car by the purchaser is sufficient 
or whether consent to the particular drive in the course 
of which the damage in question is done, is necessary. 

In interpreting statutes involving the same prin- 
ciple, the Supreme Courts of Ontario*® and Tennessee’® 
have held that the “owner” means the conditional pur- 
chaser and not the conditional vendor. There can be 
no doubt that this is the proper construction to be 
adopted* and that a conditional vendor or mortgagee 
cannot be made liable under the section. 

New York, fearing perhaps that its statute 
would be held unconstitutional if it made the con- 
ditional vendor liable for damage done by a con- 
ditional purchaser has preferred not to leave the 
matter to judicial interpretation and in enacting a 
statute similar to the Michigan Act, has provided :** 

“Every owner of a motor vehicle or motor cycle operated 
upon a public highway shall be liable and responsible for death 
or injuries to persons or property resulting from negligence in 
the operation of such motor vehicle or motor cycle, in the busi- 
ness of such owner or otherwise,” by any person legally using 
or operating the same with the permission, express or implied, 
of such owner. All bonds executed by or policies of insurance 
issued to the owner of a motor vehicle or motor cycle shall con- 
tain a provision for indemnity or security against the liability 
and responsibility provided in this section. If a motor vehicle 
or motor cycle be sold under a contract of conditional sale 
whereby the title to such motor vehicle or motor cycle remains 
in the vendor, such vendor or his assignee shall not be deemed 
an owner within the provisions of this section, but the vendee, 
or his assignee shall be deemed the owner notwithstanding the 
terms of such contract, until the vendor or his assignee shall 
retake possession of such motor vehicle or motor cycle. A 
chattel mortgagee of a motor vehicle or motor cycle out of pos- 
session shall not be deemed an owner within the provisions of 
this section.” ; : 

Unless the words “operate upon a public high- 
way” occurring in the first part of the above section 
immediately after the words “motor cycle” are to be 
regarded as being merely descriptive of the kind of 
motor vehicle or cycle whose operation is being con- 
sidered, it would seem that liability is imposed on the 
owner only if the damage is done upon a public high- 
way. 

This statute has been held to make the owner liable 
where a guest of the person who was driving with the 
owner’s permission was injured by the driver’s negli- 
gence** and to a third party injured by the driver to 
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whom the owner had rented out his car,*® but not where 
the driver borrowed the car from one who had the 
owner’s permission to drive it, but did not himself have 
such permission,”® nor where the driver, having a spe- 
cial permission to drive in one locality, exceeded his 
permission and drove in a different locality,*” nor where 
the driver being a municipal employee was driving 
truck, which was public property, for a private pur- 
pose.** 

California has recently enacted a statute®® which 
closely follows the wording of the New York Act. 
The only substantive differences between the two are 
that the California Act does not apply to motorcycles ; 
is not restricted to motor vehicles “operated upon a 
public highway,” and places a limitation on the amount 
recoverable under the Act, where a master and servant 
relationship does not exist. The California statute 
moreover does not contain the New York provisions 
relating to insurance, but has other procedural provi- 
sions. 

Iowa has enacted :*° 

? . in all cases where damage is done by the car, 
driven by the consent of the owner, by reason of the negligence 
of the driver, the owner of the car shall be liable for such dam- 
age.’ 

The Act was held constitutional in Saleine v. Wis- 
ner*? and in Robinson v. Bruce Rent-A-Ford Co." 
in so far is it imposes liability where the owner has 
consented to the use of the car by the driver, and the 
driver has been negligent. 

In McLain v. Armour & Co."* it was said that the 
owner could not be held liable where the person driving 
the car had neither the consent of the owner nor of the 
person in whose custody the car was with the owner’s 
consent, while in Rowland v. Spalti*® it was held that 
the owner’s consent for a specific purpose could not 
make him liable under the Act for damage done by the 
negligent operation of his car for an entirely different 
purpose. 

It is to be observed that in Rowland v. Spalti 
the court regarded consent to the particular use 
in the course of which the damage in question was 
done, as necessary in order to create the statutory lia- 
bility. In Robinson v. Bruce Rent-A-Ford Co.,** how- 
ever, the court held the owner liable where the driver 
had rented his car for general purposes, although it 
did not appear that the owner even knew that the car 
was being used for the particular purpose in the course 
of which the damage complained of was done. It 
would appear, therefore, as if the court regarded the 
imposition of the liability in question as justifiable 
under the Act upon either of two grounds, namely, 
where the owner has received consideration for the use 
of his car by the person who does the damage, or else 
where he has consented to the particular use in the 
course of which the damage in question is done. 

Rhode Island has enacted :*" 

“Whenever any motor vehicle shall be used, operated, or 
caused to be operated upon any public highway of this State 
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before the courts whether they make the owner liable 
for damage done by a minor under fifteen years ir- 
respective of such minor’s negligence and of whether 
the owner has consented to such minor’s use of his car. 
The case of Rowland v. Spalti*’ contains dicta to the 


effect that the section makes the owner liable even 
though the infant driving is not negligent; in Maine 
v. Maine & Sons Co.** and Seleine v. Wisner,*® on the 
other hand dicta are to be found which indicate that 
the court regards both consent and negligence as con- 
ditions precedent to liability. 

[t will be seen that the Acts of Idaho, Pennsyl- 
vania and Iowa impose liability on the owner or who- 
ever furnishes the infant with the car. California, on 
the other hand, in addition to imposing the liability 
upon owners already referred to, imposes a joint lia- 
bility upon the parent or other person having custody 
of a minor regardless of who owns the car, where such 
person has expressly or impliedly consented to such 
minor’s driving, and provides that where the person so 
consenting is not a parent having the custody of such 
minor he shall be liable only if he has evidenced such 
consent by signing the application for a driver's license. 
The California Act provides :* 

_ “Sec. 62. Application of minors and responsibility for 
minor's negligence. (a) The application to the division of any 
minor for an operator’s license shall not be granted unless such 
application is signed by both the father and mother of the appli- 
cant if both the father and mother are living and have custody 
of the applicant, otherwise by the parent, guardian, employer or 
other person having the custody of such minor [or by the em- 
ployer of such minor]. 

“(b) Any negligence of a minor in driving a motor vehicle 
upon a public highway shall be imputed to the person or per- 
sons who shall have signed the application of such minor for 
said license, which person or persons shall be jointly and 
severally liable with such minor for any damages caused by 
such negligence [except in the event the minor is driving a 
motor vehicle as the agent, or servant or upon the business of 
a person other than the person who has signed said application]. 

“(c) Also any negligence of a minor, whether licensed or 
not under this act, in driving a motor vehicle upon a public 
highway with the express or implied permission of a parent or 
parents having custody of such minor, shall be imputed to such 
parent or parents, who shall be jointly and severally liable with 
such minor for any damages caused by such negligence, except 
in the event the minor is driving a motor vehicle as the agent 
or servant or upon the business of a person other than the 
parent or parents. 

“(d) Unless the minor be acting as the agent or servant 
and upon the business of a parent, guardian or employer, the 
latter shall not incur liability under this section in any amount 
exceeding five thousand dollars for injury or death of more than 
one person in any one accident, or one thousand dollars for 
damage to property in any one accident.” 

Paragraphs (a) and (b) of this section differ only 
from the provisions of the previous Act of 1923* in 
that the words appearing in brackets are not to be 
found in the earlier Act, while paragraph (b) of the 
1923 statute provided that the negligence imputed by 
it was the negligence of a minor “so licensed,” which 
words are not to be found after the word “minor” in 
paragraph (b) of the 1929 statute. Paragraphs (c) 
and (d) of the present Act did not occur in the ear- 
lier statute at all. 

The constitutionality of the 1923 Act was upheld 
in Buelke v. Levenstadt.** The District Court of Ap- 
peals, however, held in Arrelena v. Jorgensen™ that 
this Act did not make the parent liable where his son 
was driving without having obtained a license, though 


47 196 Ia. 208 at 211 

48. 198 Ia. 1278 at 1282. 

49. 200 Ia. 1389 at 1392 

50. Statutes of 1929, ch. 253, $62. 
§1 Statutes of 1923, ch. 5128, §62. 
52. (1923) 190 Cal. 684 
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(1921) 52 Cal. App. 622. 
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it remarked in Whitworth v. Jones** that it would be 
presumed where a minor had a license that the parent 
with whom he lived, had signed the application. Para- 
graph (c) of sec. 62 of the 1929 Act, overcomes these 
decisions, where the minor is in the custody of the 
parent, and has in fact the express or implied per- 
mission of such parent. The decisions are still in 
point, however, where the person who signs the appli- 
cation is not the parent, or being the parent does not 
have custody of the minor. So an employer or guardian 
other than a parent and a parent who does not have 
the custody of his child, are still free from liability 
under the Act even though they give such child per- 
mission to drive, so long as they do not sign the child’s 
application. 

It is to be observed also that the section expressly 
exempts whoever has signed the application, from lia- 
bility where the minor driving is someone else’s servant 
or agent, and that in any event the liability imposed by 
it is limited to cases where the minor is driving upon a 
public highway. 

Paragraph (d) deserves careful consideration. It 
is not free from ambiguity. After mentioning parent, 
guardian and employer, the paragraph says that the 
“latter” shall not incur liability beyond the amount 
fixed. If the “latter” refers to the employer, the words 
“parent” and “guardian” become superfluous, for if 
the minor is acting as the agent or servant of the par- 
ent or guardian, the employer is exempt from all lia- 
bility under the section by the exception contained in 
paragraph (b). Under this construction the liability 
imposed by the section on an employer is limited except 
when the minor is acting as his agent or servant, while 
that imposed by it on a parent or guardian is not lim- 
ited, even where the minor is not acting as his agent 
or servant. To avoid such a result the word “latter’’ 
would have to be interpreted so as to refer not only to 
the employer but also to the parent and guardian, in 
contradistinction to the minor previously mentioned. 
While the word “latter” more properly refers to the 
second of a series of two, rather than to the last of a 
longer sequence, its use is, however, equally strained 
where the reference is not to the second of two things 
of the same kind, but, as here, to a group of persons 
which is to be distinguished, not from a prior group, 
but from a single person. 

South Carolina and Tennessee make the owner 
indirectly liable only to the extent of the value of the 
car at the time the damage is done, by imposing a lien 
upon it. The South Carolina statute provides :** 

“When a motor vehicle is operated in violation of the pro- 
visions of law, or negligently and carelessly, and when any per- 
son receives personal injury thereby, or when a buggy or wagon 
or other property is damaged thereby, the damages done to such 
person or property shall be and constitute a lien next in prior- 
ity to the lien for State and county taxes upon such motor 
vehicle, recoverable in any Court of competent jurisdiction, and 
the person sustaining such damages shall have a right to attach 
said motor vehicle in the manner provided by law for attach- 
ments in this State: Provided, That this Section shall not be 
effective in case the motor vehicle shall have been stolen by the 
breaking of a building under a secure lock, or when the vehicle 
is securely locked.” 

Tennessee has provided :*° 

“Whenever any suit for damages is brought in any Court 
of competent jurisdiction for injuries to person or property 
caused by the running of any automobile in excess of 20% miles 
per hour, or in wilful violation of any of the other provisions of 





54, (1992) 58 Cal. App. 492 





55. Code of Laws of S. ¢ Y; S4 
56. P. A. of Tenn. 1925, ch 
57. Shannon's Code of 192¢ § 19 —* . 


miles per hour 


this Act, there shall be a lien upon such automobile for the sati 
faction of such recovery, as the court may award whether, a 
the time of the injury, such automobile was driven by the owne 
thereof, or by his chauffeur, agent, employee, servant, or at 
other person using the same by loan, hire or otherwise.” ™ 

It will be seen that under the South Carolin 
Statute the owner is held liable even though he had n 
knowledge of the use to which his car was being put a 
the time when the damage was done,*® and even thoug 
it was at the time in the hands of a thief, so long as the 
thief, in the case of the South Carolina Statute, ha 
not stolen it “by the breaking of a building under 
secure lock or when the vehicle is securely locked 
This interpretation of the South Carolina Act was hel: 
constitutional in Ex Parte Maryland Motor Ca: 
Insurance Co.” 

It is to be observed also that the lien which th 
Act gives to an injured person is to come next in priot 
ity to the lien for taxes. In Merchants’ and Planters 
Bank v. Brigman™ the Supreme Court of South Cat 
olina was of opinion that this provision was constitu 
tional even though the lien had priority over the rights 
of a chattel mortgage under a mortgage granted befor: 
the accident occurred which gave rise to the statutory 
lien, and in Tolbert v. Buick Car*®* that the injure 
person could proceed in rem to enforce his lien with 
out either giving the owner or any one else notice of 
the proceedings or making them parties. Whether thes 
views are correct may well be doubted. 

The Tennessee statute also holds the owner liable 
to the extent of his interest in the car, for damage done 
by it when driven in violation of the act, whether 
at the time of the injury it was being driven by 
his agent, etc., “or any other person using the same by 
loan, hire or otherwise.’ This is wide enough to mak« 
him liable to the extent of his interest in the cat 
for damage done by a person who has stolen it, 
notwithstanding all reasonable care exercised by him 
in its custody. This unquestionably presents a serious 
constitutional question. 

In interpreting this statute, however, the Suprem« 
Court of Tennessee held in Parker Harris v. Tate 
that a lien attached under it, cannot be made superior 
to the rights of a conditional vendor fixed before th 
collision and that the “owner” mentioned in the Act 
refers only to the conditional purchaser, while bot! 
in this case and in Keller v. Truck Co." it said that the 
owner is a necessary party in any proceeding to attach 
the lien. It will be seen that both these views are con 
trary to those expressed by the South Carolina Court 
in interpreting its not dissimilar statute. This court 
also held in Core v. Resha® that though the owner can 
not be held liable in personam except under the ordi 
nary common law doctrine of respondeat superior, it is 
not necessary that the driver who is the owner's serv 
ant should drive in the course of his employment in 
order to subject the car to the lien, where he had the 
general permission of the owner to use the car 

These seem so far to be the only statutes in the 
United States that deal with the civil liability of th 





58. Tenn. also provides (Act 1921, c. 162, §1; Shannon’s Code 
1926, §3079-2 198-1) that in all actions for damage caused by n 
vehicle, proof of ownership raises a presumption that the car was being 


driven with the owner's consent. 

59. Denny v. Doe (1921), 116 S. C. 307 

60. (1921) 117 S. C. 100 

61. (1916) 106 S. C. 362 

62. (1929) 142 S. C. 362 But see Parker Ha Tate, 1: 
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63 See on this question U. S. v. Stowell, 1 [ 5 ; s 
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vner Of a motor! 
her who drives 


for damage done by some 
In Canada statutes designed to 
hieve similar ends are to be found in the Provinces 
Ontario, Alberta,** and Manitoba.*® No other 
ilar statutes are to be found in Great Britain, the 
sh Free State, Australia or New Zealand. 

In view of the tendency of the courts to extend 
of employers for the acts of inde- 
endent contractors beyond the few cases which were 

one tume regarded as exceptional in the common 


ve hicle 


vicarious liabilit 


Stat oO 1906, 6 Ed. VII, c. 46; 1912, §13, 2 
48, $$19-2 4, 4 Geo. V., « 36, §38. 
8 Stats f Al 11-12, c. 6, $85 
69 Stats f Ma 191 5 Gee \ ‘ 41, $14 





law," and likewise to extend the absolute liability im- 
posed under the rule laid down in Rylands v. Fletcher", 
to numerous other cases,"* it may confidently be ex- 
pected, that the near future will also see the imposition 
of an increased liability upon the owners of motor 
vehicles, perhaps even greater than that imposed by the 
South Carolina statute, and that the imposition of such 
a liability will not be regarded as unconstitutional. 





70 See Pizitz v. Yeldel, 274 U. S. 
Torts, 7th ed., pp. 185, 187, 63 et seq. 
71. (1868) L. R. 8 H. L. 880. 
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PROGRESS IN SETTLEMENT OF INTERNATIONAL 
DISPUTES BY JUDICIAL METHODS* 


Vast Field of Domestic Problems Dealt with by Tribunals Applying International Law 


—QOther Side 


to the Picture of Arbitrations Between Great Britain and United 
Our Accomplishments for Last Twenty Years Furnish No Ground 
Boasting—Possible Improvements in Arbitration Treaties, Etc. 





n Member of General Claims Commission of United States and Mexico 


States 
for 
By Hon. Frep K. NIELSEN 
FEEL that I under some little disadvantage 


am speaking to men who are 

engaged daily interpreting and applying do- 
mestic law. I have an idea that lawyers concerned 
solely with problems of domestic law are disposed 
to consider that se who deal with questions of 


this evening. I! 


international law are somewhat academic persons, 
and that international law is indeed something 
rather academic 1 vague both as regards form 


ind methods of application And there may be 
some truth in that idea. However, if you have any 
eeling of that kind I think I shall at this moment 
vail myself of the opportunity of taking a little 
revenge on you. 
In the first p! 
the standpoint of 
preme law of tl 


let me remind you that from 
nternational relations the su- 
the United States or of any member 
the family of nations is not its domestic law, 
statutory or constitutional, but is international law 
vith which dom«¢ law must square, if a nation is 
to maintain its h rable position as a member of 
the family of nations 
In the second place, I may point out that one 
ngaged in 1 practical way in applying interna- 
tional law m\, nstantly deal with a vast field 
f problems vf domestic law. And such problems 
are often much more difficult than the questions of 
international law. I think that very seldom is the 
most general of the so-ca'led general practitioners 
ever obliged to c rn himself with problems of 
\d of the General 


sims Commissior ety the United States and Mexico, delivered 
4.19 ‘ | ‘ Bar Association 
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domestic law approximating in variety and scope 
those that must be dealt with in the disposition of 
international controversies through diplomatic 
channels, or by judicial settlement before inter- 
national tribunals. Let me sketch a few illustra- 
tions. 

We have a case in which it is sought to obtain 
compensation in favor of the owner of a merchant 
vessel which has been damaged by collision with a 
public vessel, a vessel of war. The applicable inter- 
national law here is simple. I take it that there is 
no doubt as to the responsibility of a government 
under international law for such an instrumentality 
as a vessel of war, the improper management of 
which has occasioned a pecuniary loss. But the 
preliminary question of admirality law as to which 
vessel was at fault may be very difficult. 

Let us take a case in which complaint is made 
that an alien was injured because police authorities, 
after they had warning that injury might be in- 
flicted, failed to take proper measures to afford 
protection, or take a complaint that after an injury 
was committed authorities did not employ appro- 
priate measures to apprehend and punish wrong- 
doers. The rules and principles of international 
law applicable to these situations are well estab- 
lished. But in order to give them application it is 
necessary to analyze police measures and the ad- 
ministration of penal laws by the judiciary. And 
the domestic laws may be those of Texas or of 
Maine or of some other State of the Union or of 

















230 AMERICAN BAR ASSOCIATION JOURNAL 





Mexico or of Japan or of Brazil or of some other 
country. 

Let us take a case in which complaint is made 
that a vast area of land, say half a million acres, 
has been confiscated. The applicable international 
law here is probably simple. I think that confisca- 
tion of property, whatever that may mean in a 
given case, is considered to be contrary to the legal 
and the moral sense of the world, so to speak; that 
it is generally recognized that confiscation of the 
property of an alien is condemned by international 
law. But before there can be any application of 
rules or principles relating to confiscation, it is of 
course necessary to determine what rights, if any, 
the complainant has in the land under domestic 
law. And for that purpose it may be necessary to 
trace title to the land for a period of a century, and 
to do that in the light of the laws of one of the 
several jurisdictions that I have mentioned. 

To take still another illustration: we may be 
dealing with a complaint of a denial of justice, as 
that term is used in international law and practice 
with respect to the conduct of judicial proceedings. 
The preliminary step in such a case may involve 
an analysis of proceedings, civil or criminal, before 
judicial tribunals during a period of one or five or 
twenty-five years. And, of course, we may be con- 
cerned with courts governed by Anglo-Saxon law, 
so-called, or courts that administer the principles of 
the civil law. 

In a recent arbitration between Great Britain 
and the United States a comparatively small num- 
ber of cases were based respectively on occurrences 
on the high seas and in Hawaii, the Philippines, 
Cuba, Newfoundland, the Transvaal, the Orange 
Free State, India, the Fiji Islands, New Zealand, 
the Malay Peninsula, Sierra Leone, China, Canada, 
England and the United States. 

These roughly sketched illustrations probably 
suffice for the preliminary purpose which I men- 
tioned. 

It may be reasonably accurate to say that 
international arbitration conducted by what may 
be called judicial methods, or methods at least par- 
taking of a judicial character, was inaugurated be- 
tween the United States and Great Britain in a 
treaty concluded in 1794, which in this country we 
speak of as the Jay treaty. The arbitration pro- 
vided for by that covenant was not very success- 
ful, in that it did not proceed very far according to 
its original plan and was abandoned. But the stipu- 
lations in the treaty with respect to international 
arbitration are an interesting landmark in inter- 
national relations. 

The United States and Great Britain, being as 
I think we may properly say, leaders in interna- 
tional arbitration, it is convenient to take the arbi- 
trations between these two powers as illustrative 
of the system that has been employed among na- 
tions since 1794 for the adjustment of controversies. 
For convenience, too, I think we may classify 
arbitrations between Great Britain and the United 
States in two broad groups, even though no com- 
prehensive, clear-cut classification can be made. 

From time to time the two nations have dealt 
with a single question of considerable importance 
to both—a question which may be said to have had 
a political aspect, and therefore one which has 
aroused considerable public interest, such as a 


boundary dispute or the interpretation of an im- 
portant treaty. In such cases advocates as well as 
those engaged in the judicial capacities provided 
for by the arbitral agreement are generally able 
and distinguished counsel, and this fact naturally 
attracts interest to the proceedings. 

In the so-called Fur Seal Arbitration under ; 
treaty concluded in 1892, the two governments 
dealt with questions of international law with r 
spect to the exercise of sovereign rights on the 
high seas. And the United States advanced on this 
occasion contentions seemingly at variance with 
our traditional position on that subject. The able 
American counsel had a difficult case, and their 
arguments were rejected by the Tribunal at Paris 

In the so-called Alaskan Boundary Arbitration 
under a treaty concluded in 1903, the tw 
dealt with the interpretation of treaty stipulations 
in relation to the boundary between their respective 
territories. 

In the Newfoundland Fisheries Arbitration in 
1910 at The Hague the two Governments agai 
were concerned with treaty stipulations, some found 
in the old treaty of 1818, securing certain rights to 
American fishermen in Newfoundland 

Then at intervals the two Government 
organized tribunals, or commissions so-called, t 
pass upon a large number of legal cor 
affecting primarily the interests of theit 
nationals. The primary purpose of such arbitra 
tions is to redress private wrongs, to afford com 
pensation to persons who have been injured by 
authorities of either Government with respect to 
rights of persons or of property. Arbitrations of 
this kind may not attract the public attention that 
is drawn to the other kind of arbitration that I have 
mentioned, but they are extremely important, not 
only because they have the purpose to redress 
private wrongs, but because they are invariably 
concerned with a myriad of questions of interna 
tional law—lI think one may almost say—and the 
solution of such question creates important inter- 
national precedents, Often they cover almost the 
entire field of international law with respect to the 
treatment of aliens in time of peace and 
with respect to war. 

In making a general survey of the arbitrations 
that have taken place between Great Britain and 
the United States since 1794, it is very easy for one 
who, unlike myself has a capacity for eloquence, 
to present a handsome and an inspiring picture 
We may felicitate ourselves that for more than a 
century the two Governments have given reality to 
the principle of settling differences by friendly dis- 
cussion, and failing the methods of diplomacy, by 
judicial methods. We may say that in organizing 
our international tribunals, the two Governments 
have with happy results selected from their na- 
tionals men whom they could expect to render 
services conforming to the ideals and standards of 
the Anglo-Saxon judiciary, and that they have 
drawn too with equally fortunate results on other 
countries for the services of distinguished members 
of the legal profession. And having very keenly 
in mind, as a result of considerable experience, the 
distressing obstacles that always hamper the formu- 
lation of important international arrangements, and 
even those of the simplest kinds, I am not dis- 


posed unduly to belittle what has been accom 
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hed betwee ( ries settling con- us efficient, interested and enthusiastic personnel 
versies ethods for carrying on work of this character. On this 
On the here y bea limit to the occasion I cannot discuss these things in detail. 

of lof . & night easily in- They involve many technical, interesting and im- 
in cons severe criticism of our arbi- portant subjects the discussion of which might well 
s. We | ourselves of the squabbles require all the time which I am expected to con- 
evenite 1 of 1/94 from proceed- sume this evening. 

; ccording ginal pl We can recall I have in mind mainly small tribunals or com- 
bittes ; se in connection with the’ missions consisting of three members organized to 
ama Clai1 itration before its work got deal with grievances of private individuals. By far 
( Ly \ ecall condu the part of the greatest number of arbitrations have been con- 

rbitrators frot to time, suggesting very ducted by such tribunals. 

: ngly that » were supposed to sit as But perhaps I may also briefly and roughly 

ges sat pi ay say, as advocates for a make some observations regarding the so-called 
yvernment. A 1 we consider arbitrations general arbitration treaties. These agreements do 
have de redress of private wrongs, not provide for the arbitration of specified contro- 
can re hould pungently recall, the  versies, but stipulate broadly an obligation to arbi- 
del ement of controversies, a trate differences of a legal nature. Secretary of 
: 9 es the children or perhaps State Hay, acting under the direction of President 
¢ dk ho sl | profit by re- Roosevelt, negotiated a considerable number of 
afforded tribunals have died before such treaties. Each of them provided in the con 
ess was vou ventional way for the conclusion of a “special agree- 
We often | t in the United States of being ment” or “compromis” defining the issue or issues 
leaders t t l arbitrat There was,I in any given case. The Senate of the United States, 
a refet ery proper reference—to this jealous of its constitutional prerogative, struck out 
idership in the ige which the Secretary of the words “special agreement” and substituted the 
sent a go to the President with word “treaty.” From the standpoint of required 
pect to the lherence to the World domestic formalities the word “treaty” may connote 
yur A d sm idealistic talk, one thing in one country and something else in 
wt cour es omoting har- another country. But we know that under the 
mious inter ( S furthering Constitution of the United States, a treaty must 
ernational pt But they are not all-suffi- have the approval of the Senate. President Roose- 
t. Doubt have some reason for self- yelt did not authorize the Secretary of State to 
eratulati praise. | I regret to ex- undertake negotiations with the other countries 
ess the fi n that we ve nothing to to have the arbitration agreements modified, but 
ist about nce to any accomplishments when Mr. Root became Secretary of State negotia- 
ring the last years. Indeed I cannot but tions were again taken up, and the agreements were 
1 that there |! n retrogression in the cause changed to read that the special agreements on the 
nternat n. There has been a feel- part of the United States should be made by the 
g of indifferen ick of interest; neglect and President by and with the advice and consent of 
erhaps a loweri1 standards in the personnel the Senate. The Senate was satisfied, desiring 
f those ent k of this character. nothing more than a voice in the conclusion of each 
We still 1 I ur so-called leadership. compromis. 
Handsome sp¢ still made at banquets It can doubtless be said that these treaties have 
1 perhay 1 be e appropriate. served a useful purpose. The stipulated obliga- 
t, of cours e no 1! ovement with- tion to arbitrate excluded differences affecting “the 
a recognitio1 efects; and there can be no vital interests, the independence, or the honor” of 
gress or c s witl mpts tomake the contracting states. The nations avoid binding 
of prop themselves too firmly to arbitrate, However, the 
Arbitrat ecent rs have been practice of nations in arbitration throws light on 
tin the sa vorse mold than that of the the scope of the exceptions, so that a contracting 
liest treaties rat is, as one might party could not well, even if it were disposed to 
y, experime lelays continue to be as_ do so, vitiate the obligations of the treaty and avoid 
it as ever gress has been made in the the arbitration of any kind of a controversy by in- 
mu m prot expedition and voking an exception. Recently a new form of gen- 
omy. I use | made of the eral arbitration agreement has come into vogue. 
ts of erience in arbitration work. By this it is provided that the agreement shall not 
1 yet assu g could be approximately be invoked in respect of any dispute the subject 
re importa endeav flor progress and matter of which “is within the jurisdiction of either 
ovement of the high contracting parties.” Here is a stipu- 
If inte important as_ lation that assuredly seems to involve an unfortu- 
boasting w em to indicate we conceive nate uncertainty. All international differences 
o be—and | y is eems tome _ grow out of complaints of improper treatment of 
be really the s been little some matter which is within the domestic jurisdic- 
I would prol better say—no serious con- tion, and the question for determination in any 
uctive effort k » improvemer! given case is whether domestic jurisdiction has or 
A fulsome lij rvice will not produce arbitra- has not been properly exercised—whether it has 
treaties tl ts that experience been exercised in such a grossly improper manner 
s revealed s easily ¢ 1 be made, nor that a nation has become responsible under inter- 
late proper rules of procedure, nor furnish national law. The treaty-makers were probably 
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groping for some definition of those subjects in 
relation to which international law recognizes that 
a nation has such plenary rights that no action 
taken with respect to them can violate international 
law, such as immigration and matters pertaining 
to exports and imports. It would not seem to be 
difficult to frame a concise stipulation with respect 
to exceptions of this character. 

Most people probably feel or did feel for some 
years after the termination of the great war that 
we lived through a dark age since 1914, and that it 
might be difficult to perceive any worth while by- 
products from the great struggle. There seemed 
to be a hope after the termination of the war at 
least to salvage some of the principles striven for 
in the past with a view to strengthening processes 
of civilization. As I have observed, an outstanding 
American principle has been the adjustment of in- 
ternational differences by tribunals that would be 
an improvement on the systems employed by the 
nations in ‘the past. 

I presume it is fair to say that the United 
States took the leadership in the organization of 
the so-called Hague Tribunal. Secretary of State 
Hay in 1899 instructed the American delegation to 
the First Hague Conference to labor for the estab- 
lishment of such a court. Secretary Root gave 
similar instructions to our delegation to the Second 
Hague Conference in 1907. As I think you know, 
efforts along these lines failed because the nations 
could not agree with respect to a method of select- 
ing judges. 

I must not dwell too much on trite things. 
When we speak of the Hague Court we have in 
mind, as I think all of you also know, that Gov- 
ernments have named certain groups of men who 
constitute a kind of a panel. When a case is to be 
tried a real court or an arbitration tribunal is or- 
ganized by picking men from this panel. When the 
particular arbitration is finished, the tribunal is 
dissolved and disappears. When another case is 
to be tried the same processes must be employed, 
and we have a new tribunal with little or no back 
ground of the work of past tribunals. Nevertheless 
some important controversies have been disposed 
of in this manner, and the so-called Hague Court is 
an interesting landmark in international affairs. 

On permanent tribunals we would have men 
with a long or comparatively long tenure of office; 
men who might be expected to be, or at least to 
become, experts in the law they apply; men always 
acting with a valuable background of the impor- 
tant labors entrusted to them. 

Let me say just another word with regard to 
the important subject of delay which I have men- 
tioned. The Secretary of State also recently 
pointed out, I think, that the World Court of Jus- 
tice had rendered in a period of eight years sixteen 
opinions of one kind and sixteen so-called advisory 
opinions. From that observation I obtained a little 
bitter comfort, so to speak. The tribunal on which 
I am functioning has in a considerably less period, 
decided about 150 cases. Had it been permitted to 
function as it earnestly desired I think it might 
have disposed of about 1000. The World Court 
seems to have felt a bit embarrassed because of the 
lack of work with which to occupy itself. As 
suredly there to be enough litigation 
throughout the world to occupy fully the time of 
a single judicial tribunal, or perhaps two or three 


ought 


or four or more tribunals. Of course it might | 
improper to accumulate controversies for fifty « 
sixty or seventy years as Great Britain and th 
United States have done and Mexico and the Unite 
States have done, and swamp an international tril 
unal with them. But had one or more permanent 
tribunals existed during the last fifty or sixty years 
two, three, five or more cases of this character coul 
have been presented each year. If that had beer 


done, the disposition of these cases would not hav 


been farcical from the standpoint of delay. And 

we had had a tribunal or several tribunals worth 
of the name, of course reasonably satisfactory dis 
position would have been made of such cases. I d 
not mean to suggest that in numerous instanc« 
satisfactory dispositions have not been made b 
temporary tribunals. Great Britain and the Unite 
States maintain a body in the nature of a per 
manent tribunal which deals with boundary ques 
tions. So do the United States and Mexico. 

Let me say a word about the value of opinior 
of real international courts as contributions to th 
clarification, expansion and development of inte 
national law. In my opinion the best future hop 
of international law might be in contributions of 
that kind. We hear considerable at the present 
time about codification of international law. Al 
though that sort of a thing has been going on for 
some time, I am not entirely sure that I know what 
it means. It seems however to connote not only 
an attempt to compile, so to speak, certain general 


rules of law that have often been stated in the past, 


but to formulate and to retouch rules. There may 
be much value in such an undertaking, but surely 
we have some reasonably well defined rules of law 
at the present time. If we have not, one may 
wonder how arbitration tribunals have decided 
great number of cases throughout the world sinc: 
1794. To be sure we have much less law than 
mass of writings would indicate to be in existenc« 
Vast quantities of things have been written which 
if subjected to the proper test, are clearly show 
to be nothing but views of authors as to what th: 
law might be. The vital problem, to my mind, is 
a sound application of the law. I think that prac 
tically all the rules of law that were flouted during 
the World War had been formulated with reasor 
able accuracy and that there was not at the out 
break of the war much difference of opinion wit! 
respect to statement. 
international conflict the system of international 
law in relation to war breaks down, as it has broke 
down in the wars of the past and as it certainly 
broke down in the last great world struggle. But 
it is pertinent to bear in mind that even acts con 
mitted in time of war may in time of peace bé 
brought before international tribunals for examina 
tion as to their propriety or impropriety 

A judicial tribunal, strictly speaking, shoul 
not undertake to make law. But it can clarify, de 
velop and expand law. It can wisely apply princi 
ples where unfortunately concrete rules are want 
ing. This is a difficult—and I might say 
And certainly one not well grounded 
in rules of law cannot give application to principles 
underlying the rules. A tribunal can indicate th 
absence of law and thus afford a gui 
tions of value in making international law, th 
making of what we call conventional internationa 
law formulated through treaty arrangements hay 


a danger 


ous process. 
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ne EMENT Ol 
the genera substantially general assent 
h is the ‘fou ion of the law of nations. In 
e such way eems to me it might be said the 
icture of what we call our constitutional law 
irgely been molded. Perhaps it might be said 
our constitutional guarantees with respect to 
rty and the safeguarding of rights of person and 
perty state nothing more than great fundamental 
nciples, and our Supreme Court by a long line 
lecisions has 1ulated rules as to what liberty 
ns, as to wh mstitutes improper taking of 


perty, and as 


rf what is proper compensation 
property w hic] 


pi the State appropriates from in- 
luals. It metimes said that questions of 
kind may be of an economic character. It is 
recollection tl President Roosevelt once used 
expression “questions of social philosophy,” 
1 there may be some truth in that idea. But on 
whole the people of the United States seem to 
reasonably well satisfied to have the court deal 
However, we would probably 


is s 


ith such questior 


ive been less satisfied than we are, had the bench 
en occupied by 1 of less ability and character. 
I am sure it correct to say that frequently 


s rendered in the past have been 
little or no use with respect to the important 
irposes I have mentioned. Often men have been 
esignated as advocates who knew little or nothing 
international la And the same is true with 
respect to persons named for judicial capacities. 
is surely illustrative of the proverbial com- 
anionship of hut and pathos when men sit as 
idges to apply respect to exceedingly com- 
licated questions, the settlement of which has 
affled foreign offices for years, a law concerning 
hich the judges know little or nothing. Decisions 
rendered by such judges—no matter how capable 
hey may be i own fields—have at times 
een valueless, far and I think I may say, 
cious and a sé of far-reaching evil. 

I have mentioned, without undertaking to dis- 
iss, possible improvements in arbitration treaties. 
which I may roughly touch 

ipon in connection with what I have just said is 
it treaties might profitably be framed with a 
ew to making it clearly binding on a tribunal to 
lertake to decide cases by a proper application 
law. Some years ago a group of cases was de- 
ded in accordance with principles of “equity”— 
hatever that may mean in international lw. Of 
e opinions rendered in these cases it was said in 
memorandum transmitted by Secretary of State 
ot to the President in 1908, and by the latter 
rwarded to the Senate, that they were “absolutely 
reconcilable” ar id not show even “a consistent 


bitration decisior 


seal 
Cical, 


Unrce 


single suggesti 





yeression”’; that was thought at one time that 

‘ quity varied with the length of the chancellor’s 
; tt”; and that perhaps it was “not entirely unfair 
suggest that his case ‘absolute equity’ seems 
to have varied with the seasons of the year.” An 


minent New Y lawyer, commenting on these 
Pinions in a public address observed, evidently 
ith some little feeling, that they “would afford 
iterial for the gaiety of nations, were it not that 
he ripple of laughter dies on the lips when we 
nsider the gross injustice thus perpetrated”; that 
hey “have retarded the cause of international arbi- 


ration” beyond estimate; that they deserve “to be 
et in a special pill of their own” so that at least 
e possibility of t criticism should have its full 


i 


effect as a deterrent “in preventing the repetition 
of such offenses.” 

In a later case coming before an international 
tribunal it was stated in the tribunal’s opinion that 
the value of certain property taken for a public pur- 
pose should be fixed “ex aequo et bono.” With re- 
spect to this method of fixing values a very eminent 
jurist and former Secretary of State observed that 
any “definite disclosure or specification of the par- 
ticular grounds of the awards to the respective 
claimants is so entirely lacking that the award gives 
to one who examines it no clue to the method of 
determining why one amount was awarded rather 
than another.” This last mentioned case was cited 
as authority in a still later case for what can 
probably be said to be the climax of decisions dis- 
posing of cases in accordance with the handsome, 
relative term “equity,” concerning the meaning of 
which notions of men undoubtedly greatly differ. 
In this last mentioned case, involving some tech- 
nical questions of law and of interpretation of 
treaty provisions, the tribunal in its application of 
“equity” invoked in the language of the tribunal 
a “thing” which it called “general and universally 
admitted principles of justice and right dealing.” 
But in spite of the tribunal’s positive declarations 
with respect to the so-called “universally admitted 
principles,” perhaps it might be permissible to haz- 
ard a suggestion as to room for doubt with regard 
to both their universality and the propriety of their 
unique application to matters of law and procedure 
in that case. 

When two so-called Anglo-Saxon countries like 
Englgnd and the United States are engaged in arbi- 
tration they naturally speak largely in terms of case 
law, so to speak. To them international cases are 
important evidence of international law as domestic 
cases are evidence of their respective domestic laws. 
And when they discuss domestic law they speak at 
least in terms of similar principles of law. 

Of course we have a different situation when a 
so-called Anglo-Saxon country is engaged in arbi- 
tration with a country in which the civil law ob- 
tains. To lawyers in civil law countries case prece- 
dents are not so very important. When they talk 
of domestic law they naturally read considerably 
from codes, and when they talk in terms of inter- 
national law they like to read from the works of 
so-called eminent writers. And that of course is 
useful. But in dealing with international law the 
opinions of international tribunals should be— al- 
though sometimes they are not—our best source 
of information. 

International law is a law for the conduct of 
nations grounded on the general asset of the nations 
of the world. The establishment of the existence 
or non-existence of a rule of international law is a 
process of inductive reasoning. We marshal the 
various forms of the so-called evidence of inter- 
national law to see whether or not there is evidence 
of that general assent which is the basis of inter- 
national law. The opinions of international tribu- 
nals should be the highest form of evidence. 
Controversies may be argued through diplomatic 
channels by nations for years. The record of the 
arguments are generally laid before an international 
tribunal. In addition the tribunal should have be- 
fore it, although at times it has not, the results of 
intensive study and careful presentation by skilled 
counsel. An honorable, conscientious tribunal of 











234 AMERICAN Bar ASSOCIATION JOURNAL 





experts in the law of nations should put an end 
to a controversy by a final, worth-while pronounce- 
iment. And such a pronouncement should be of 
value not only in effecting a reasonably satisfactory 
adjustment of a controversy, but also of value in 
the settlement by arbitration of other future con- 
troversies, and perhaps of still greater value in 
facilitating the settlement of differences without 
the expensive and long drawn-out process of inter- 
national litigation. If this thought embodies some 
truth, then I think I am right in emphasizing the 
importance of international arl 


1al arbitration and in de 
ploring the neglect and lack of progress which | 
have mentioned and which I think, if time per- 
mitted, I could amply prove by concrete illustra 
tions drawn from a somewhat intensive personal 
experience. 

Perhaps I may say a word about adjective law. 
We often hear complaints made about technical 
rules of procedure in our law, and doubtless there 
is a great deal to what has been said. Technical 
rules may at times facilitate unfair practices and 
delays. On the other hand, I think that they also 
often stand in the way of unfa 
tempts of one side to take unfair advantages of the 
other side in litigation, practices that are not al 
ways absent, whatever may be the standards of 
the legal profession. Very little has been developed 
in international practice with regard to procedural 
law. Whatever we have is generally formulated 
with respect to each arbitration that is undertaken. 
In the capacity of counsel, in which I am not now 
engaged, I have found that counsel in arbitrations 
at times have not been embarrassed by any too 
sensitive feelings as to disadvantages to which 
they might put an opposing party. 

With respect to the importance of the work, 
let me throw out one further suggestion. It may 
probably be accurately said that the only real legal 
sanction back of the law of nations is found in the 
judgments of international tribunals. We may say 
that there is moral sanction. Heaven help us with 
respect to that in time of war, and perhaps I may 
Say, occasionally in time of peace. It may be said 
that force is a form of sanction. At times powerful 
nations may engage in hostilities to vindicate their 
views with respect to rights under international 
law. More frequently perhaps a more powerful 
nation may bring hostile pressure to bear on a 
weaker nation. But, of course, when force comes 
into play the application of law disappears. And 
so I say that the judgments of international tribu- 
nals are sanction. To be sure they may be repudi- 
ated, but it is gratifying to bear in mind that in 
comparatively few instances has this occurred. 
Compliance with awards does not preclude proper 
criticism. 

I have spoken of the common ground on which 
lawyers and judges from Anglo-Saxon countries 
meet. Undoubtedly arbitrations between such 
countries and other countries present difficulties 
not encountered by people who speak the same 
language and talk in the light of the same or similar 
principles of jurisprudence. Difficulties of this na- 
ture, of course, are found in arbitrations such as 
are in progress, or theoretically in progress, between 
the United States and However, it is 
worth while to bear in mind that clearly important 
advantages may accrue from encountering and 
overcoming these difficulties. It has been inter- 


r practices, of at- 


> 
’ 
i 


esting to me to hear Mexican counsel arguing 
cases in the language of the United States. In 
work of that kind and in the importance of it ther 
is an inspiration to a recognition of the value of 
wide or reasonably wide linquistic knowledg 
among those concerned with international affairs 
Furthermore, the clash of views prompted | 

differences in judicial principles and practices 
widens human vision and therefore improv: 

understanding of international relations. At 
American lawyer seeking to prove a 
of justice predicated on judicial proceedings in 
civil law country may be horrified and be prompt 


to undertake to horrify others by an analysis of 
certain phases of such proceeding And counsel 


from a civil law country may exper 
feelings of horror through an analysis ot practices 
in other countries. But it must be borne in mind 
that the determination of questions of right and 
wrong in international affairs must be made in the 
light of comparison, Practices obtaining let us 
say in one-half of the world cannot be condemned 
by the other half as violative of ordinary stand 
ards of civilization, as we say in international 
parlance. 

International undertakings of whatever naturé 
are almost invariably difficult. Two nations oftet 
encounter vexatious problems in formulating a 


single bilateral agreement of the kind that has 
entered into international relations for centuries. 
At times it borders on the impossible ior nations to 
arrive at any worthwhile international arrange: 

ments—say at international conferences—wher: 
three nations or fifty nations are concerned. In the 


formulation of such arrangements there is the cor 
stant clash of domestic and of international inter 
ests; of domestic and of international policies; of 
national laws; of individual views, and perhaps one 
might say conceits of negotiators, The) 





to maintain the interests of their respective gover 
ments—and it is proper that they should be so 
Proceedings of an international arbitration at times 
are overtaken by an ugly squall The obstacles 
inherent in these different kinds of projects, al 
though of varying kinds, are similar ture. Bi 
they are seldom insuperable. The measure of su 
cess in meeting them will depend up he me 
and moral qualities of ‘ose concerned with them 
depend largely I may su; upon the extent to which 
they are handled in the manner in which gentlemen 
deal with each other, 
Rule Making by the Courts 

“There is a long, long trail a-winding toward 
a thoroughgoing reform of the American admin 
istration of justice. But there are in the foreground 
certain improvements in the mechanism of the la 


which a persistent and energetic effort of the legal 
profession should accomplish within a reasonably 
short period of time. The most im] 
we think and have said, is to put procedural rules 


yortant of these 


in the keeping of the courts themselves. In this 
we take leave to differ emphatically with the decis 
sion of the Illinois advisory commission. Rule 
making by legislatures has proved complicated, 
rigid, and theoretical. In the hands the courts 


can be made more practical and efficient 
Tribune. 
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March 8, 1930. 


N February 22, 1930, Representative Fitz- 
gerald introduced H. R. 10198, to repeal cer- 
tain obsolete sections and parts f sections 
of the Revised Statutes and Statutes at Large and 
to improve the United States Code. After enum- 
erating the sectior to be repealed, the bill pro- 
vides that “rights or liabilities existing under the 


r parts thereof, on the date of 
act, shall not be affected 


loregoing statutes 


the enactment of this 


thereby.” The sections repealed are too numerous 
to be here quoted in full 
On March 4, 1930, Representative Fitzgerald, 


from the Committee on Revision of the Laws, sub- 
mitted Report No. H. R. 838, recommending that 
the bill be passed by the House of Representatives. 
The bill is now on the Consent Calendar of the 
House of Representa 
The purpose of this bill is to repeal ninety- 

It is the first of a proposed 
prove and perfect the United 
represents a step toward actual 
leral statutes, the need for 
re clearly manifest by the code 
system of cumulative codifica- 


ives. 


eight obsolete statutes 
series of bills to 
States Code, and 
revision of the F: 
vhich is made m 
ind adoption of 
tion. 
The committee plans to remove obsolete mat- 

ter from the code and to commence a revision 
msisting of translation of the law into simple, 
‘lear, and precise language in an effort to attain an 
deal of legislative expression. With the concomi- 
tant deletion of redundant provisions with which 
the body of the general and permanent statute law 
abounds, the size of the code will be materially 
reduced 


The comments of the War, Navy, and Interior 


Departments, and of the legislative reference serv- 
ice of the Library of Congress, are set forth in 
the Committee report, together with verbatim quo- 
tation of the Revised Statutes and Statutes at Large 
referred to in the bill. 

Qn February 27, 1930, Representative Chris- 
topherson introduced H. R. 10341, to amend Sec- 
tion 541 of the United States Code, being Section 
335 of the Criminal Code. The bill provides that 
all offenses that may be punished by death or 
imprisonment for a term exceeding one year, shall 
be deemed felonies and all other offenses shall be 
deemed misdemeanors, with the proviso that “all 
offenses not involving moral turpitude, the penalty 
for which does not exceed confinement in a com- 
mon jail, without hard labor for a period of six 
months, or a fine of not more than $500, or both, 
shall be deemed to be petty offenses; and all such 
petty offenses may be prosecuted before the 
United States Commissioner, as may now or here- 
after be provided by law, upon information or com- 
plaint.” 

Mr. Christopherson, on the same date, intro- 
duced H. R. 10342, to provide for prosecution of 
petty offenses. The bill provides that all: prosecu- 
tions for petty offenses shall be by complaint or 
information before the United States Commissioner 
before whom the accused may be taken, pursuant 
to Section 595, Title 18, United States Code. The 
accused may plead to the complaint or informa- 
tion or elect to be tried in the U. S. District Court. 
If he elects to be tried before the Commissioner, it 
shall be considered a waiver of a trial by jury. If 
the plea is guilty, the complaint and warrant with 
recommendation are sent to the District Court for 
judgment of conviction and sentence. If not guilty, 
the Commissioner is to proceed with the hearing 
and thereafter make a report to the District Court. 
Other provisions are made for procedure before the 
Commissioner. Both of these bills were referred 
to the House Committee on the Judiciary. 

On February 24, 1930, House Bill 8574, to 
transfer to the Attorney General certain functions 
relating to prohibition enforcement, to create a 
bureau of prohibition in the Department of Jus- 
tice and for other purposes, was referred to a sub- 
committee of the Senate Judiciary Committee, com- 
posed of Senators Overman, Waterman and Hebert. 
No hearings are scheduled on this legislation and 
it will probably not be taken up until the Senate 
disposes of the Tariff Bill. 

The Senate Committee on the Judiciary has 
continued through its sub-committee to hold hear- 
ings regarding lobbying. No other hearings are 
scheduled. 

The House Committee on the Judiciary has 
held a series of hearings with respect to the nu- 
merous bills introduced for repeal of the Eight- 
eenth Amendment, but no other hearings are at 
present scheduled. 

The sub-committee of the House Judiciary 
Committee, of which Representative Michener, of 
Michigan, is Chairman, to which was referred the 
several bills to limit the jurisdiction of the Federal 
District Courts, has not announced dates for hear- 
ings on these measures. 

The Committee on Election of President, Vice 
President, and Representatives in Congress, of the 
House of Representatives, has held a series of hear- 
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ings on the proposed amendment to the Constitu- 
tion of the United States fixing the commencement 
of the terms of President and Vice President and 
Members of Congress and fixing the time of the 
assembling of Congress (H. J. Res. 9 and 25) and 
the amendment with reference to the election of 
the President and Vice President (H. J. Res. 216). 

House Joint Resolution 223, to provide for an 
appropriation of $50,000 for expenses of participa- 
tion by the United States in the International Con- 
ference for the codification of International Law in 
1930, was passed by the Senate on February 26, 
1930. 

A sub-committee of the House Committee on 
the District of Columbia has held a series of hear- 
ings on H. R. 3941 to provide a code of insurance 
law for the District of Columbia, but has not as 
yet reported the measure back to the full commit- 
tee on the District of Columbia. 

A similar bill is pending before the Senate 
Committee on the District of Columbia, numbered 
S. 1470, and hearings will probably be had thereon 
by the Committee after the Senate has disposed of 
the Tariff Bill. 

On March 3, 1930, the Senate Judiciary Com- 
mittee authorized a favorable report on H. R. 980, 
to permit the United States to be made a party 
defendant in certain cases, with certain amend- 
ments. The bill has not yet been reported to the 
Senate. 


On March 1, 1930, Representative Bell intro 
duced H. R. 10421 to authorize reduction of sen 
tences in certain cages in Federal Courts after the 
expiration of the tefm of court. The measure pro 
vides: “That after the expiration of the term of 
court at which sentence is rendered by any judge 
of a United States district court or of a court of 
the District of Columbia, such judge shall have 
power, in respect of such sentence, to reduce the 
term of imprisonment if the original term is for 
not more than one year, and to reduce any fine.” 
The bill was referred to the House Judiciary Com 
mittee. 

On March 1, 1930, Representative Dyer intro- 
duced H. R. 10423, to repeal the National Motor 
Vehicle Theft Act. The measure provides: “That 
the National Motor Vehicle Theft Act (United 
States Code, title 18, section 408) is hereby re- 
pealed.” This bill was referred to the House Judici- 
ary Committee. 

On February 27, 1930, House Bill 10288 was 
reported favorably to the House by the Committee 
on Interstate and Foreign Commerce (Report No 
783). The measure proposes to regulate the trans 
portation of persons in interstate and foreign com- 
merce by motor carriers operating on the public 
highways. It would empower the Interstate Com- 
merce Commission to supervise and regulate motor 
buses as common carriers. 


COOPERATION RATHER THAN REORGANIZATION 
NEEDED BY ASSOCIATION 


By W. ErRsKINE WILLIAMS 
Member of Fort Worth, Texas, Bar 


T the Conference of Bar Association Delegates 
which met in Memphis just prior to the meet- 
ing of the American Bar Association, Hon. 

James Grafton Rogers made a splendid address on 
the subject “The Demand for Reorganization of the 
American Bar Association.’ For several years 
Mr. Rogers has been thinking and speaking on this 
subject and is not satisfied with the present organ- 
ization of the American Bar. And yet he closes his 
article with this statement, “I have no formula to 
propose, no campaign to announce and no crusade 
to make.” He further states that he does not be- 
lieve that the American Bar Association has kept 
pace in its machinery with its own methods or with 
its responsibility to the nation, and finally closes by 
saying that he trusts that the time will come when 
we will have an American Bar Association to which 
every lawyer of good standing may look as a 
natural expression and protector of himself and the 
traditions of the profession. 

It appears that the trouble is not so much with 
the organization of the Association as with its oper- 
ation. The machinery is sufficient but there is not 
the proper direction of the machinery. I take the 


liberty of making a few practical suggestions which 
will strengthen the organization. 

There is not the proper cooperation between 
the American Bar Association and the Bar Associa- 
tions of the various states. The American Bar As- 
sociation provides for the election of a Vice-Presi- 
dent and Local Council for each state and also pro 
vides for the election of a General Council with one 
member from each state. Section IV, Article 5, 
of the Constitution is as follows: “The member of 
the General Council and the members of the Local 
Council in each state shall constitute a Commit 
tee for their state to further the interest and opin- 
ions of the American Bar Association in such man- 
ner and in such ways as may be suggested by the 
Executive Committee.” This article is sufficient 
without any amendment of the Constitution, but 
one difficulty is in the manner of the election of 
these persons. Mr. Rogers, in his article, refers to 
the method of the election of the member of the 
General Council and states that the representatives 
from the different states get their heads together 
in a corner and decide on the member. It is worse 
than that. At Memphis, there were no corners in 
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ative uld meet. The audi- 
was difficult a member to 
his state; in a wild scramble 


to find where their 
some instances, 
adjourned before a 


the spot and the confusion was 
those who crowded together 
s being said or who was being 


are degraded by such a 
all of these persons should be 
s are made by the Nomi- 

the State Bar Association, and 
ted who are interested in the 
g to perform their duty. The 
i simply as an honor to 
in other lines of 


piven 


has succee de d 


he election, no opportunity is 

As set out in Mr. Rogers’ 
of the General Council prac- 
rtunity for service except to 
1s for the various offices of 
less opportunity for service 


ouncil—and it should be called 
tead of a Local Council. This 
consideration from either the 
ion or the American Bar Asso- 
I have been able to learn, the 


tee has not, in recent years, made 
Council as to how it 
interest and the opinions of 
Association.” Because of this 
he State or Local Council is 
Bar Asso- 


state 


State or American 
there is a very splendid work 
yuuncil. Many of 
unacquainted with the great 
| American Bar Asso- 
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should be al 


vy the State C 

ne by the 
le to impart this 
t service has been rendered to 


the beginning of his prac- 
can be secured in his State 
he American Bar Association, 


nduced and given assistance so 
to attend the meetings of these 


year, it will be a benefit and 
ge his whole professional ca- 
Committee of the American 


ugh its Executive Secretary, 
ns to the Vice-President from 
he could further the interest 
him understand that he 
tative from a publicity stand- 
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f his duty to keep before the 
the work o American Bar 
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time to time to each Vice-President, calling atten- 
tion to the outstanding things that were being done 
by the Association, and asking for cooperation in 
their states, a friendly relationship would soon de- 
velop that would be of great service to the Amer- 
ican lawyers. The Vice-President should be re- 
quested to make a report each year to his State 
Bar Association and the President of each Bar As- 
sociation should be requested to call for this report. 
Only one such request would be necessary and, 
thereafter, it would be a part of every program of 
the State Bar Associations. If five men, which is 
the number of the Local Council, in each state can 
become actively interested in the work of the Amer- 
ican Bar Association, a large advance will have 
been made. 

Again, the Vice-Presidents of the Association 
should be recognized in some way at the Annual 
meetings. This could be done by providing for a 
meeting just prior to or during the annuzi session 
which should include the Vice-Presidents or even 
the Vice-Presidents and all the members of the 
State Councils. The President of the Association 
should speak to this group as the representatives 
of the American Bar Association in the different 
states, and, through a duly appointed Committee, a 
report should be made to the Association outlining 
the work that was being done in the various states. 
This would give the members a better insight into 
the work of the State Bar Associations than could 
be had in any other way. The office of Vice-Pres- 
ident should be magnified in order to bring about 
a closer relationship with the American Bar Asso- 
ciation, 

The ideals of the American Bar Association 
are inspiring. The Association is having more in- 
fluence for good in the nation than ever before in 
its history. Its influence should be felt in every 
city and village and in the rural sections and this 
can only be done by securing the support of the 
lawyers who are close to the people. If these sug- 
gestions result in a closer cooperation between the 
American Bar Association and the State Bar Asso- 
ciations, we shall be nearer Mr. Rogers’ ideal. 


Iowa and Missouri Bar Associations Publish 
Official Organs 


WO new State Bar Association publications 

made their appearance with the beginning of 
the year, the Missouri Bar Journal, monthly offi- 
cial publication of the Missouri Bar Association, 
and the Iowa State Bar Association Quarterly. 
The former appears just in time to celebrate the 
fiftieth anniversary of the founding of the Missouri 
Association. It thus announces itself: 

“To most lawyers the Association has had no 
existence save at the times of its annual meetings. 
Members have had no way of knowing what their 
officers and committees were doing between meet- 
ings. It is a great compliment to the Bar and to 
previous administrations that the Association has 
grown into the virile and vigorous body it is, unde 
such conditions. But it is believed that the time 
has come when a journal such as it is hoped this 
modest publication will eventually become is essen- 
tial to the continued growth of the Association in 
numbers and influence.” 
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WILLIAM HOWARD TAFT 

The files of the newspapers for the days 
preceding and immediately following the 
death of the late Chief Justice Taft con- 
stitute a notable tribute to a great man from 
his contemporaries. They leave no doubt of 
the outstanding place he made for himself in 
his day or of the high position he will occupy 
in the history of his country. These tributes, 
naturally enough, seldom deal with special 
aspects of his life work. They recognize the 
fact that out of that work in its varied as- 
pects there has emerged something nobler 
than any of the great things he did—an out 
standing character, a figure worthy to take 
its place in the ranks of great Americans and 
to be an inspiration to those who are to come. 

While joining to the full in these 
tributes to the man’s life and character as a 
whole, the Bench and Bar of America must 
feel a solemn pride in the fact that he be- 
longed to the profession of the law. When 
he left their ranks for a season to go into ad- 
ministrative duties in other fields—in the 
Cabinet, in the Philippines, in the Presi- 
dency—they felt he was but employing in 
other tasks the love of justice, the devotion 
to country, the uplifting energy of high 
ideals, of which the Bar has been the nurse 
since the beginning of the Republic. And 
when he came back home and took his place 
once more among his fellow lawyers—this 
time as Chief Justice of the Supreme Court 
of the United States—it was to continue to 
render great and lasting service. 

“The efficient administration of justice,” 
said Chief Justice Hughes, “was, after all, 
the dominant interest of his public life.” Nor 
was this a narrow, specialized interest. He 














knew that the efficient administration of jus- 
tice lay at the very base of free institutions; 
that its problem was in reality the ultimate 
problem of government. And his whole ca- 
reer seemed instinct with this larger view. 
It made the mere contests of individuals, in 
which no great public question or new prin 
ciple was involved, matters of the first im 
portance. In his reference to Chief Justice 
Chase’s impatience with causes of this kind, 
in an article published in the Journal, we can 
see his own view that nothing is unimpor 
tant where justice is concerned. 

He was singularly well trained by his 
long career and wide experience to promote 
the realization of this ideal. Judge of the 
Superior Court of his native state, Solicitor 
General of the United States, Judge of the 
United States Circuit Court of Appeals, Cab- 
inet officer, Governor-General of the Philip 
pines, President, teacher of law, Chief Jus 
tice—all of these were so many schools in 
which he could see the defects and the needs 
of the administration of justice. He had “the 
seeing eye’ and brought from this rich ex 
perience no mere hazy platitudes, but very 
definite ideas of what new things should be 
done and what old things should be main 
tained. His advocacy of these made him a 
great progressive leader of the profession. 
He was not wedded to the past, though he 
looked at it with no unfriendly eye. He was 
wedded to making justice more of a reality 
and unhesitatingly advocated whatever 
promised to lead in that direction. 

He saw that justice demands first of all 
her proper ministers. And so we find him as 
serting on many occasions the dignity, duty 
and responsibility of the judiciary. To him 
the role assigned to the judges was a test of 
the capacity of a people for self-government. 
‘A judiciary made subordinate to the Chief 
Executive,” he said in his address at the re 
dedication of the old Supreme Court build- 
ing at Philadelphia on May 2, 1922, “and 
obliged to follow the suggestions from a 
throne, reveals a subjection to arbitrary au 
thority inconsistent with the love of individ 
ual liberty and the courage of its assertion. 
A judiciary whose judgments must be made 
to follow popular clamor and the inconsist 
ency of mob opinion indicates a people lack 
ing that conservative and conserving self-re 
straint without which popular government 
is foredoomed to failure.” His service as 
Chairman of the American Bar Association’s 
Committee on judicial Ethics, which pre- 
pared the canons subsequently adopted, was 
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another practical form of his assertion of ju- 
dicial ideals 
He saw also that the character of the 
Bar was one of the essential props of justice. 
And so we find him in the forefront of those 
who urged that the profession be kept in 
reality a learned profession by providing for 
proper education of those admitted to prac 
tice. He was one of the principal figures at 
the Cincinnati meeting at which the Asso- 
lards of legal education were 
presided at a session of the 
Washington in 1922, which 
considered the question and promulgated the 
standards which 
Bench and |] 
adopted in ; 
them to be a wu 
ties, but he kne 


ciation’s stan 
adopted. He 


Conference at 


progressive leaders of the 
are seeking to have 
the states. He did not expect 
iversal solvent of all difficul 
they would greatly aid. “It 
will not make every lawyer competent,” he 
said in referring to the plan, “but it will cer- 
tainly reduce the number of incompetents. 
We make haste slowly in this world of re- 
forms. But it is important that we be con- 
stantly moving in the right direction.” 

He knew that machinery was an impor- 
tant part of the problem as well as ministers. 
From the date of his accession to the Chief 
Justiceship he took the lead in advocating 
needed reforms. He visited England and ac 
quired first-hand knowledge of the marked 
improvements that had been achieved as a 
result of the Judicature Acts. He carefully 
studied the actual machinery of the Federal 
Courts in order to learn what changes should 
be made. He was the moving force behind 


now 


the creation of the Federal Conference of 
Senior Circuit Judges, which has proved 
such an efficient organ of improvement. He 
addressed Vari us Bar Associations on the 


At the San Francisco meeting he 
spoke on “Possible and Needed Reforms in 
the Federal Courts.” Subsequent legislation 
simplifying the jurisdiction of the Supreme 
Court of the United States was directly in 
line with his p1 
The effe 
pediting the 
is recent and fa 
time required 
highest tribur 


subject. 


yposals there. 

eness of his leadership in ex- 
isiness of the Supreme Court 

iliar history to lawyers. The 

secure a decision from the 
| has been cut down to rea- 
sonable limits. The court at the end of every 
term is able to show the docket in a condi- 
tion which is almost miraculous, compared 


with the conditions existing not many years 
ago. The justi 


nied can no lot 


e delayed which is justice de- 
ger be ascribed in any degree 








to the Supreme Court. The impulse given 
under Chief Justice Taft’s administration of 
his high office will grow stronger as the 
years go by. 

But he saw more than the triumph of 
justice within national boundaries. He had 
caught “the vision splendid” of a justice be 
tween nations which would form the firm 
foundation of international peace. He was 
one of the foremost advocates of world peace 
and of arbitration. He knew the value of in- 
ternational good will as an aid in the settle- 
ment of difficulties; and he was particularly 
strong in the belief that the common tradi 
tions and methods of the English and Amer 
ican Bars, and the fellowship of the profes- 
sion in both countries, are one of the strong- 
est links in the chain of friendship that binds 
the two great English-speaking nations to- 
gether. 

[t is impossible in the brief compass of 
an editorial to deal with the important cases 
in the decision of which he took part or to 
estimate their significance in our national 
history. That task will be reserved for a 
longer article and a more careful study by a 
distinguished member of the Bar and of the 
Association. Nor can we dwell upon his ser 
vice as President of the American Bar Asso- 
ciation, his almost infallible instinct of ju- 
dicial worth—he gave us Chief Justice White 
and recommended the appointment of the 
late Justice Sanford, for instance—his ser- 
vice in many good causes, his lofty character 
or the personal traits which made him be- 
loved of his acquaintances. We can only end 
by saying that in all he did and was through- 
out his long career we seem to see him “from 
strength to strength advancing,” growing in 
service and in the affection and admiration 
of his fellow men until the end; and that we 
somehow feel that when he passed over, 
“the trumpets sounded for him upon the 
other side.” 





EDWARD TERRY SANFORD 

The death of Associate Justice Edward 
Terry Sanford, which closely followed the 
resignation and death of Chief Justice Taft, 
removed another able judge and distin- 
guished public servant from the nation’s 
highest tribunal. The news of his death was 
all the more shocking to the nation because 
of its unexpectedness. In a subsequent issue 
the Journal hopes to present an estimate of 
him and his judicial service. 















Mississippi Gasoline Tax Upheld Where Sale Was in Fact Complete on Delivery in State in 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Spite of Certain Provisions in Bill of Lading—California Statutes and City Ordinances 
Imposing Fees for Registration of Motor Vehicles Held Valid—Authority of Tax 
Collector in One State to Sue in Federal Court in Another State—Palisades 
Interstate Park Case—Effect of Interstate Commerce Commission Order 
Denying Application for Authority to Extend Railroad Line—Setoff 


of Damages 


\gainst Freight Charges-— 


Income Taxes 


By Epcar Bronson ToLMAN* 


Taxation—Gasoline Tax—Sales in Interstate 
Commerce 


Sales of gasoline delivered to packers in Mississippi, 
who then deliver it to their fishermen in Louisiana waters 
whose catch is returned to the Mississippi packers, are in- 
trastate sales, taxable by Mississippi, even though, on de- 
livery into the packers’ boats in Mississippi, bills of lading 
are given stating that the property shall remain in the 
seller until delivery to consignee at point of destination in 
Louisiana, where the sale was in fact complete on delivery 
of the gasoline in Mississippi, and the form of the bill of 
lading was used in the hope of escaping taxation. 

Superior Oil Co. v. Mississippi, Adv. Op. 320: 
Sup. Ct. Rep. Vol. 50, p. 169 

The suit considered in this opinion was brought 
against Superior Oil Company to recover a tax of so 
many cents a gallon on gasoline, imposed by the State 
of Mississippi on distributors of gasoline. The com- 
pany contended that the tax was on sales in interstate 
commerce and therefore beyond the state’s power. 
The state courts upheld the tax and the company ap- 
pealed. The facts were that the gasoline was delivered 
to packers at wharves in Biloxi; there the packers 
loaded it on their own boats and sent it to the neigh- 
borhood of Grants Pass, Louisiana, where it was de- 
livered to fishermen. The fishermen brought their 
fish to Biloxi, sold the fish to the packers and were 
charged with the gasoline on account. The company in 
each case received a bill of lading reading in part: 

“Consigned to Gussie Fontaine Pkg. Co. (or other pur- 
chasers). Destination: Grants Pass, La. By boat Frank 
Louis, owned or operated by Gussie Fontaine Pkg. Co.” 

This document also provided that the property re- 
mained in the oil company until delivered to consignee 
or its agent at point of destination, but all risks 
were thrown on the purchasers, and the seller paid 
no freight. 

On these facts the Court, in an opinion by Mr. 
Justice Hovmes, held that the tax was within the 
state’s power to impose. The learned Justice said: 

The document seems to have had no other use than, 


as the Supreme Court of Mississippi said, to try to convert 
a domestic transaction into one of interstate commerce. 
There was no consignee at the point of destination. The 
goods were delivered to the so-called consignee before they 
started, and were in its hands throughout. There was no 
point of destination for delivering of the oil but merely a 
neighborhood in which the packers that had bought it and 
already held it expected to sell it again. The document 


hardly can affect the case, because it is “not within the 
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power of the parties by the form of their contract to con- 
vert what was exclusively a local business, subject to state 
control, into an interstate commerce business protected by 
the commerce clause ;” at least when the contract 
achieves nothing else 
The importance of the commerce clause to the Union of 
course is very great. But it also is important to prevent 
that clause being used to deprive the States of their life- 
blood by a strained interpretation of facts. We may admit 
that this case is near the line. There was a regular course 
of business known to the appellant, that took the gasoline 
into another State, and if by mutual agreement the oil had 
been put into the hands of a third person, a common carrier, 
for transportation to Louisiana the mere possibility that 
the vendor might be able to induce the carrier to forego 
his rights might not have been enough to keep the trans 
action out of interstate commerce. But here the gaso 
line was in the hands of the purchaser to do with as it 
liked, and there was nothing that in any way committed it 
to sending the oil to Louisiana except its own wishes. If it 
had bought bait for’ fishing that it intended to do itself, 
the purchase would not have been in interstate commerce 
because the fishing grounds were known by both parties 
to be beyond the State line. A distinction has been taken 
between sales made with a view to a certain result and 
those made simply with indifferent knowledge that the buyer 
contemplates that result. . . . The only purpose of the vendor 
here was to escape taxation. It was not taxed in Louisiana 
and hoped not to be in Mississippi. The fact that it desired 
to evade the law, as it is called, is immaterial, because 
the very meaning of 2 line in the law is that you intention- 
ally may go as close to it as you can if you do not pass 
it. . . . But om the other hand the desire to make its act an 
act in commerce among the States was equally unimpor- 
tant when it was apparent that the buyer’s journey to Louis- 
iana was accidental so far as the appellant was concerned 
It is a matter of proximity and degree as to which minds 
will differ, but it seems to us that the connection of the 
seller with the steps taken by the buyer after the sale was 
too remote to save the seller from the tax. Dramatic 
circumstances, such as a great universal stream of grain 
from the State of purchase to a market elsewhere, may 
affect the legal conclusion by showing the manifest cer 
tainty of the destination and exhibiting grounds of policy 
that are absent her« 
Mr. Justice VAN DEvANTER and Mr. Justict 
BUTLER dissented 
The case was argued by Messrs. Warren Lee 
Guice and William H. Watkins for the appellant and 
by Mr. James W Cassedy Jr. for the appellee. 


Motor Vehicles—Validity of Registration Fees 


The fees for registration of motor vehicles charged for 
street and highway maintenance under the statutes of Cali- 
fornia and under the city ordinances in that state are exac- 
tions made in the exercise of the taxing power. 

They are valid under the Fourteenth Amendment, be- 
cause owners of motor vehicles may be required to pay 
registration fees to the state for the upkeep of state high- 
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ways and to the city for upkeep of city streets, where the 
total amount of both charges does not exceed in amount a 
tax admittedly valid if under a single taxing statute, even 
though the owners limit their use to city streets and do 
not use the state highways. 


Carley & Hamilton Inc., et. al. v. Snook, Adv. 
ip. 250; Sup. Ct. Rep ag 50, p. 204. 

The appellants in the three adie disposed of 
his opinion sought to pote the enforcement of a 
tatute of California imposing annual fees for the 


registration of 1 r vehicles. The statute imposes a 
fee of $3.00 for registration of all motor vehicles. Ad- 
litional fees, graduated on the basis of the weight of 
the vehicles are imposed on the registration of motor 

hicles used for transportation of passengers or prop- 
rty for hire. Operation of vehicles without registra- 
tion is punishable by fine or imprisonment. The funds 
lerived from these registration provisions are used for 
state and county roads. 

Under the state laws cities may require license 
fees for operation of motor vehicles within their limits. 
\ll cities in the state have imposed such fees varying 
from $5 to $42 per vehicle, and are in addition to the 
state fees. Of the funds made up of city fees 75% 
are used to maintain city streets. 

The appellants assailed the validity of the statute 
m the ground that they do not use the state highways 
some of the appellants use such highways to a limited 
extent) and since they pay for the upkeep of city 
streets by fees paid to the cities, exaction of “tolls” 
from them for upkeep of highways outside the cities 
is a violation the Fourteenth Amendment. As to 
this contention, Supreme Court affirming the decree 
of the statutory court, in an opinion by Mr. Justice 
STONE, said : 


This argument based upon cases in this Court arising, 
not under the Fourteenth Amendment, but the commerce 
clause of the Constitution, where the tax assailed was 
levied by a state interstate carriers and purported to be 


exacted for their use of the state highways. In such cases 
this Court must ascertain whether a forbidden burden is 
imposed on interstate commerce. For that purpose it may 


inquire whether the tax bears some reasonable relation to 
the use of the state facilities by the carrier 

But we are oncerned only with the use of motor 
cars in intrastate mmerce, and in any case, not the precise 
name which may be given to the money payment demanded, 
but its ‘effect upon the persons paying it, is of importance 
in determining whether the Constitution is infringed. What- 
ever other Fol riptive term may be applied to the present 
registration fees are exactions, made in the exercise 


of the state taxing power, for the privilege of operating 
specified classes of tor vehicles over public highways, 
and ;expended for state purposes. Such fees, if covered 
into the state treasury and used for public purposes, as 


viously would not offend against the 
Nor can we see that they do so th« 


are general taxes 
due process claus: 


more because the state has designated the particular public 
purposes for which they may be used the re is nothing 
in the Federal ( titution which requires a state to apply 
such fees for t benefit of those who pay them. . 

A corollar this contention is that although the ‘fees 
are not per se dis rtionate to the privilege of operating 
over all the highways of the state, - tioners are never- 
theless entitled t eceive licenses liting the operation 


of their motor to the few Sahom ays which they wish 
to use, upon payment of correspondingly reduced fees. But 
no constitutional principle is suggested, and we know of 


none, which w i enable a licensee thus to regulate the 
extent of the pr ege granted or to assail an otherwise 
valid tax upon it merely because a reduction of the privi- 
lege and the ta ld better suit his convenience or his 
pocketbook 

The object that the petitioners should not be re 
wired to pay the challenged fees bec ause > they are al- 
ready paying the city license tax is but th familiar one, 


different statutes, 


ften rejected, that tate may not, by 








impose two taxes upon the same subject matter, al- 
though, concededly, the total tax, if imposed by a single 
taxing statute, would not transgress the due process 
clause. 

The contention that the equal protection clause 
was violated by the imposition of graduated fees based 
on weight was also rejected. 

We may not assume that vehicles weighing less than 
3,000 pounds, with loads which they usually carry, are not 
of this class, or that vehicles weighing more :than 3,000 
pounds with their accustomed burden added do not have 
this tendency. It is for the legislature to draw the line 
between the two classes. 

The registration fees were found not violative of 
the federal statutory provision prohibiting the states 
from charging tolls for the use of highways con- 
structed with Federal aid. Such fees were character- 
ized as the demands of sovereignty rather than of 
proprietorship. 

The case was argued by Messrs. W. R. Crawford 
and Edwin C. Ewing for the appellants in No. 86 and 
by Mr. U. S. Webb, Attorney General of California 
and Mr. William F. Cleary for appellees. Messrs. 
W. R. Crawford and Henry G. Hotchkiss argued for 
appellants in No. 267. 


Public Officers—Authority to Sue in Foreign 
Jurisdiction 
Since a state has no jurisdiction beyond its own bound- 
aries, an Indiana tax collector may not sue in New York 
to collect Indiana taxes from executors of a deceased resi- 
dent of Indiana appointed by a New York court and ad- 
ministering the estate of the Indiana decedent in New York. 
This rule applies to suits brought in the federal courts. 


Moore v. Mitchell et al. Adv. Op. 274; Sup. Ct. 
Rep. Vol. 50, p. 175. 

The petitioner in this case was a county treas- 
urer of Indiana. Acting in that capacity he brought 
suit in the federal court in the Southern District of New 
York against the executors of the will of one Breed. 
The latter had for some years prior to his death been 
a resident of the local subdivisions of Indiana from 
which the petitioner derived his authority. The de- 
fendant executors had been appointed by the Sur- 
rogate’s Court of New York. 

The district court and the Circuit Court of Ap- 
peals held that the petitioner had no legal capacity 
to maintain the suit, and that view the Supreme 
Court upheld in an opinion by Mr. Justice BuTLER. 
As to the rule of law here applicable he said: 


The United States District Court in New York exer- 
cises a jurisdiction that is independent of and under a 
sovereignty that is different from that of Indiana. .. . And, 
so far as concerns petitioner’s capacity to sue therein, that 
court is not to be distinguished from the courts of the 
State of New York. . 

Petitioner claims only by virtue of his office. Indiana 
is powerless to give any force or effect beyond her own 
limits to the Act of 1927 purporting to authorize this suit 
or to the other statutes empowering and prescribing the 
duties of its officers in respect of the levy and collection 
of taxes. And, as Indiana laws are the sole source of 
petitioner’s authority, it follows that he had none in New 
York. . . . He is the mere arm of the State for the collec- 
tion of taxes for some of its subdivisions and has no better 
standing to bring suits in courts outside Indiana than have 
executors, administrators, or chancery receivers without 
title, appointed under the laws and by the courts of that 
State. It is well understood that they are without authority, 
in their official capacity, to sue as of right in the federal 
courts in other States. From the earliest time, federal 
courts in one State have declined to take jurisdiction of 
suits by executors and administrators appointed in another 
State... . And since the decision of this Court in Booth v 
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Clark, . .. it has been the practice in federal courts to limit 

such receivers to suits in the jurisdiction in which they 

are appointed. . . . The reasons on which rests this long 

established practice in respect of executors, administrators 

and such receivers apply with full force here. We con- 

clude that petitioner lacked legal capacity to sue 

The case was argued by Mr. Henry M. Dowling 

for the petitioner and by Mr. Louis Connick for the 
respondents. 


Injunction—Adequate Remedy at Law 

A bill to enjoin the continuance of an alleged unlawful 
entry on land, made and consummated before the filing of 
the bill, must be dismissed and the parties relegated to their 
legal remedies, on the ground that there is an adequate 
remedy at law. 

White et al. v. Sparkill Realty Corporation et al., 
Adv. Op. 283; Sup. Ct. Rep. Vol. 50, p. 186. 

In this suit the plaintiffs sought to enjoin the mem 
bers of the Board of Commissioners of the Palisades 
Interstate Park, and other appropriate officials of New 

pproj 
York from attempting to enforce the provisions of a 
New York statute relating to condemnation of the 
plaintiffs’ land. The prayer for relief is asked that 
the defendants be enjoined “from continuing in pos 
session” of the plaintiffs’ property. 

The Commissioners of the Palisades Interstate 
Park had taken possession of the land in question by 
entry thereon pursuant to the provisions of the New 
York Conservation Law. The pertinent provisions 
were asserted by the plaintiffs to be unconstitutional. 
The bill alleged that the plaintiffs’ land exceeded $3,- 
000,000 in value, but that the sum of $500,000 had 
been allocated for acquisition of the propertv, and that 
the plaintiffs were suffering daily loss from the “con- 
tinued unlawful occupation of their property.” 

A federal court of three judges held the statutory 
provisions invalid as authorizing the taking of private 
property for public use without just compensation, or 
making adequate provision for payment thereof. It 
appeared by affidavits that the defendants prior to the 
filing of the bill had entered into and were retaining 

g 
possession of the land in question 

On appeal the decree granting the injunction was 
reversed in an opinion delivered by Mr. Justice 
SUTHERLAND. He pointed out that the relief sought 
was in substance restoration of the land to the pos- 
session of the plaintiffs which could be rendered ade- 
quately by a judgment in an action of ejectment. 

We do not consider the question of the constitutionality 
of the state legislation, because it is apparent from the 
bill and affidavits that the bill should have been dismissed 
on the ground that appellees had an adequate remedy at 
law. 

The Board of Commissioners, acting for the State, entered 
upon the lands and had been in the ,exclusive possession 
thereof for several months before the filing of the bill, 
effectively preventing appellees from using, enjoying or 
occupying the property. The relief sought was to enjoin 
appellants “from continuing in possession ;” that is to say, 
to oust appellants so as to restore the lands to the pos- 
session of appellees. It is plain that this is not the office 
of an injunction. Entry and possession of the lands by 
appellants and all alleged wrongful acts and proceedings 
preliminary thereto and in aid thereof had been consum- 
mated long before suit was brought, and preventive relief 
by injunction consequently, had ceased to be appropriate. 


Whitehead v. Shattuck, 138 U. S. 146; Lacassagne 
v. Chaperis, 144 U. S. 119, and other cases were relied 
on in support of this view. Hopkins v. Clemson Col- 
lege, 221 U. S. 636, and United Freehold Land & 
Emigration Co. v. Gallegos, 89 Fed. 769, cited by the 











statutory court, were distinguished on the ground that 
they involved the abatement of continuing trespasses, 
and that possession was involved in neither. 

The present case is entirely different. Here the purpose 
of the suit is to eject appellants from lands which for five 
months had been and still were in their exclusive posses- 
sion, under claim of right and in pursuance of a statute 
which gives color of title notwithstanding the challenge to 
its constitutionality That challenge does not requi 
resort to a suit in equity. It will be open for determin: 
tion in an action at law which is the appropriate remedy 

The opinion was concluded with a brief discussion 

as to the practice to be followed in transferring causes 
from the equity to the law side of the court. It was 
pointed out that as an action at law the controversy 
here would not be within the jurisdiction of the federal 
court. 





Section 274a of the Judicial Code, Title 28, §397, U. S.C 
and Rule 22 of the Equity Rules, 226 U. S., appendix 
6, contemplate that where what is really an action at law 


is erroneously begun as a suit in equity, the same may be 
transferred to the law side of the court and af 
priate amendments may be prosecuted to a jud 
originally begun on the law side. But both 
and the equity rule refer, and can only refer 

which the court would have jurisdiction if they were 
brought on its law side. This is not such a case. The 
parties are citizens, not of different States, but of the same 
State. And if the plaintiffs were suing at law in ejectment 
their complaint, if confined to an orderly statement of such 
a cause of action, without anticipating possible 
would not present a case arising under the Cor 
or a treaty or law of the: United States. Taylor v. Ande 

son, 234 U. S. 74. Thus the case, if brought as an action 
at law, would be one of which a federal district court 
would not have jurisdiction, In this situation no other course 
is open than to direct that the bill be dismissed and leave 
the plaintiffs free to sue in a state court, if they be s« 
advised. 


The case was argued by Mr. Walter H 
for the appellants and by Mr. Jackson A 
the appellees. 








e 








Dykman for 


Interstate Commerce Commission—Effect of Order 
Denying Application for Authority to Extend 
Line of Railroad—Declaratory Judgment 

The statutory and general equity jurisdiction of the 
federal courts does not include power to set aside, annul, or 
enjoin proceedings under an order of the Interstate Com- 
merce Commission denying an application under Paragraph 
18 of Section 1 of the Interstate Commerce Act, for a cer- 
tificate that public convenience and necessity require the 
construction of an extension of a line of railroad. 

Such relief would be in substance a declaratory judg- 
ment adjudging the Commission to have no jurisdiction in 
the premises, which relief the federal courts are powerless 
to grant. 

Piedmont & Northern Ry Co. v. Unité 
Adv. Op. 307; Sup. Ct. Rep. Vol. 50, p. 192 

The Court here considered the effect of an order 
of the Interstate Commerce Commission denying the 
appellant railway’s application under Paragraph 18 of 
Section 1 of the Interstate Commerce Aci for au- 
thority to extend its line. That section and paragraph 
provide that no common carrier subject to the Act shall 
undertake any extension of its lines or construction of 
new lines without first obtaining a certificate of public 
convenience from the Commission. Paragraph 22 
exempts from the requirements above m« 
“street, suburban, or interurban 
which are not operated as a part or parts of a general 
steam railroad system of transportation.” 

The Piedmont and Northern Railway, the appel 
lant, is a common carrier subject to the 
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Ry. Co., 270 U. S. 266. There is no suggestion in the bill 
how the Commission or the Government could conceivably 
take any action under the order. 

The Court also pointed out that the relief sought 
by the railway would be in substance a declaratory 
judgment, a remedy toward which the highest 
tribunal of our land maintains the same attitude, 
that ex-President Coolidge’s minister exhibited 
towards sin. As to this the opinion contains the 
following comment: 

The relief which plaintiffs seek is not from the order 
but from the uncertainty as to the applicability of the 
statute. If the statute gives the Commission jurisdiction 
over the Railway’s application, then concededly the order 
is not subject to attack. If, on the other hand, the statute 
does not confer the jurisdiction, then obviously the order is 
no obstacle to the Railway’s plans. What plaintiffs are 
seeking is, therefore, in substance, a declaratory judgment 
that the Railway is within the exemption contained in para- 
graph 22 of the Act. Such a remedy is not within either 
the statutory or the equity jurisdiction of Federal courts. 


The case was argued by Mr. W. O’B. Robin- 
son, Jr., for Piedmont and Northern RB by Mr. 
John E. Benton for National Association of Railroads 
and Utilities Commissioners, by Mr. Daniel W. Knowl- 
ton for the United States and Interstate Commerce 
Commission, and by Mr. Sidney S. Alderman for the 
Southern Railway Company et al. 


Common Carriers—Set Off of Damages Against 
Freight Charges 


In a suit brought in a federal court by a common car- 
rier to recover freight charges the defendant may set up a 
counterclaim for damage to the freight, where the state 
practice is that if a defendant omits to set up a counter- 
claim arising out of the transaction constituting the founda- 
tion for the plaintiff’s claim he cannot thereafter maintain a 
suit upon the same. 

To relegate the shipper to a separate action for the 
damage would not more effectively enforce the purpose of 
Congress to prevent discrimination than to permit recovery 
by way of a counterclaim. 


Chicago & Northwestern Ry. Co. v. 
272; Sup. Ct. Rep. Vol. 50, p. 200. 
Court here considered the effect of the Hep- 


Lindell, Adv. 
Op. 

The 
burn Act on the practice of allowing a counterclaim 
for damage to freight in an action brought by a car- 
rier to collect freight charges. The carrier sued in a 
federal court in California to recover the amount of 
freight charges on a shipment of grapes. The defen- 
dant set up a counterclaim for damages to the shipment 
resulting from the carrier’s failure properly to ice the 
shipment. The practice under the law of the state pre- 
cludes the defendant from bringing an action on a 
claim arising out of the transaction if he omits to set 
up the claim in a counterclaim. The Circuit Court 
of Appeals certified to the Supreme Court a ques- 
tion as to whether the Interstate Commerce Act, or 
more particularly the Hepburn Act, barred the de- 
fendant from setting up the counterclaim, 

The relevant portion of the federal statute fol- 

lows: 

“. . ,. mor shall any carrier charge or demand or 
collect or receive a greater or less or different compensa- 
tion for such transportation of passengers or property, or 
for any service in connection therewith, than the 
rates, fares, and charges which are specified in the tariff 

nor shall any carrier refund or remit in any man- 


ner or by any device any portion of the rates, fares, and 
charges so specified, nor extend to any shipper or person 
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any privileges or facilities in the transportation of pas- 
sengers or property, except such as are specified in such 
tariffs. 


The question certified was answered in the nega- 
tive by the Supreme Court in an opinion by Mr. Jus- 
After stating the facts and calling atten- 
\ct to prevent 


TICE BUTLER. 
tion to the well-known purpose of the 
discrimination, he said: 

The adjustment of defendant’s demand by counterclaim 
in plaintiff's action rather than by independent suit is fav- 
ored and encouraged by law. That practice serves to avoid 
circuity of action, inconvenience, expense, consumption of 
the courts’ time and injustice. Rolling Mill Co. v. Ore and 
Steel Co., 152 U. S. 596, 615, 616. Railroad Company v. 
Smith, 21 Wall. r~ 261. Partridge v. The Insurance Com- 
pany, 15 Wall. 573, 579. In the case last mentioned the 
court, speaking through Mr. Justice Miller, said (p. 580): 
“It would be a most pernicious doctrine to allow a citizen 
of a distant State to institute in these courts a suit against 
a citizen of the State where the court is held and escape 
the liability which the laws of the State have attached to all 
plaintiffs of allowing just and legal set-offs and counter- 
claims to be interposed and tried in the same suit and in 
the same form.” 

The practice of determining claims of shippers for loss 
or damage in suits brought by carriers to collect transpor- 
tation charges is not repugnant to the rule prohibiting the 
payment of such charges otherwise than in money. The 
adjudication in one suit of the respective claims of plaintiff 
and defendant is the practical equivalent of charging a 
judgment obtained in one action against that secured in an- 
other. Neither is to be distinguished from payment in 
money. 

It is well understood that payment by carriers to ship- 
pers under the guise of settling claims for loss and damage 
may in effect constitute discrimination that the Act was in- 
tended to prevent. But it is not suggested how opportunity 
for collusion in respect of such matters would be lessened 
by abolishing counterclaims in cases such as this. Collusion 
and fraud may be practiced in the defense and settlement of 
separate actions brought on such claims as well as when the 
same matters are put forward as offsets or counterclaims. 

The case was argued by Mr. Helson Trottman 
for the appellant and by Mr. F. De Journel for the 
appellee. 


Common Carriers—Measure of Damages for 
Failure to Deliver Freight 


Under the Cummins Amendment to the Interstate 
Commerce Act a common carrier is liab!e only for the full 
actual loss at the point of destination consequent upon non- 
delivery of freight. 

Where a shortage appears upon delivery of a carload 
of coal to a coal dealer, the measure of damages is the 
wholesale value of the undelivered coal at the point of 
destination rather than its retail value, since it appeared that 
the dealer lost no sales on account of the non-delivery and 
had replaced the loss by other coal purchased at the whole- 
sale price. 

Illinois Central Railroad C 
247; Sup. Ct. Rep. Vol. 50, p. 180 

In this opinion the Court considered the damages 
for which an interstate carrier by railroad is liable for 
failure to deliver coal. The plaintiff was a coal dealer 
which had bought a carload of coal weighing 88,700 
pounds. Upon delivery by the shortage of 
5,500 pounds was found. The coal had not been resold, 
but was intended to be, and was added to the dealer’s 
supply of coal for resale. No sales were lost by rea- 
son of the shortage and the dealer could and did pur- 
chase coal of like quality in carload lots of 60,000 
pounds or more, delivered at $5.50 per ton plus freight 
The retail price was $13.00 per ton, including $3.50 
freight. Under the Cummins i ndment recovery of 
damages may be had for “the 
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or injury” resulting from failure to deli 
of destination. 

The case was tried twice. The first time the dis 
trict court gave judgment for the wholesale 
the undelivered coal, but on reversal of this it allowe 
recovery of the retail value. When this latter rulings 
was affirmed by the Circuit Court of Appeals, tl 
Supreme Court granted certiorari and reversed t!] 
judgment in an opinion of Mr. Justice SToni 

Without denying that recovery of the 
value fully compensated him, the coal dealer urge 
that the measure of damage is the sum required 
replace the exact amount of the shortage at th« 
stipulated time and place of delivery, 
value, and that the convenience and 
uniform rule, required the application of the rule i: 
this case. Rejecting this contention, the C 


wholesale 


rtag 
i. €., its retai 
necessity for 


This contention ignores the basic principle underlying 


common law remedies that they shall afford only compensa 
tion for the injury suffered and leaves out of ac- 
count the language of the amendment, which likewise gives 


only a right of recovery for actual loss. The rule urged by 
respondents was applied below in literal accordance with 
its conventional statement. As so stated, when appl lied t 
cases as they usually arise, it is a convenient and accurate 
method of arriving at an amount of recovery wh 
pensatory. As so stated, it would have been applicable here 
if there had been a failure to deliver the entire carload of 
coal, since the wholesale price, at which a full carload could 
have been procured at point of destination, w« 








h is com 


uld have af 
forded full compensation. . . or, in some circumstances, 
if respondent had been under any constraint to purchase 


less than a carload lot to repair his loss or carry on his 


business, for in that event the measure of his loss would 
have been the retail market cost of the necessary replace 
ment. . . But in the actual circumstances the cost of 
replacing the exact shortage at retail price was not the 


measure of the loss since it was c apable of replacement and 
was, in fact, replaced in the course of respondent’ 
from purchases made in carload lots at wholesale market 
price without added expense. 

There is no greater inconvenience in the application 
of the one standard of value than the other and we per 
ceive no advantage to be gained from an nena ap to a 
rigid uniformity, which would justify sacrificing the reason 
of the rule, to its letter. The test of anor value is at 
best but a convenient means of getting at the loss suffered 
It may be discarded and other more accurate means resorted 
to if, for special reasons, it is not exact or herwise not 
applicable. . . In the absence of special circumstances, 
the damage for shortage in delivery by the seller of fungible 
goods sold by quantity is measured by the bulk price rather 
than the price for smaller quantities, both at common law, 
and under § 44 of the Uniform Sales Act .. . Like 
wise, we think that the wholesale market price is to be pre 
ferred as a test over the retail when in circumstances like 
the present, it is clearly the more accurate measuré 


s business 





The case was argued by Mr. Edward C. Craig 
for the petitioner and by Mr. Stanley B. Houck for 
the respondent. 


Income Taxes—Limitations on Assessment and 
Collection 


Under the Revenue Act of 1918 the statutory period 
of limitation within which assessment of income taxes and 
excess profits taxes must be determined does not begin to 
run with the filing of the so-called “tentative return” but 
begins to run on the filing of the completed return required 
by the statute. 

Waivers permitting proceedings for collection of a tax 
due to be brought one year after expiration of the statutory 
period of limitation are not contracts limiting the further 
extension of such limitation by subsequent statute. 

Where such waivers were executed prior to March 15 
1924, suit for collection of taxes for 1918, which have been 
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statutory period as extended by the 


is not barred until six years after the assessment. 


Dry Goods Co. v. United States 
0; Sup. Ct. Rep. Vol. 50, p. 215. 
the Court disposed of two 
ts to recover additional income and excess 
collected after March 15, 
the Revenue Act of 1918. The taxpayers 
the assessment and collection were made 


cases 


»f the Act returns for the calen- 
required to be made on or before the 
March, §239 requiring that corporation 
‘specifically the items of its gross 


the deductions and credits allowed.” The 
was 1 ipproved until February 24, 1919, 
as apparent that many corporations would 
file a return stating completely the infor- 


Commissioner of 
is empowered to extend the time 
1c return. It was however, 
nt’s standpoint to grant such exten- 
reason that the time for payment of the 
extended. To avoid this 
a statement permitting a ten- 
led in cases where the completed 


such cases the 


undesirable, 


the reby 
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ty | 


eturn could not be filed by the specified date. This 
was embodied in Form 1031T, and was required to 
be accompanied | ne-fourth of the tax as estimated 
1 the basis of tl ntative return 

The taxpayers here both filed tentative returns, 
me on June 16, 1919, and the other on July 14, 1919. 
The Act of 1918 uired assessment of the tax by the 
Commissioner within five (5) years after the return 
was made. (§ 250 d). The Act of 1921 permitted 
this time to be extended a year beyond the statutory 


limitation by 


the taxpayer. 
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written <¢ 
prior to 


1924, had each executed an “Income and Profits Tax 
Waiver” providing that the Commissioner and the tax- 

iyer “consent to a determination, assessment, and col- 
ction of the amount of income, excess-profits, or war- 
profits taxes due under any return made This 
waiver is in effect from the date it is signed by the 
taxpayer and will remain in effect for a period of one 
vear after the expiration of the statutory period of 
imitation.” In both cases the Ey were made 


- March 15, 1919, but less than 
er th filing of the mtb return on 
question involved in the appears in 
portion of the Court’s opinion, which was 
Mr. Justice BRANDEIS: 
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payment of the first instalment. As Form 1031T made no 
reference to income, or to deductions or credits, it could 
not have been intended as the return “stating specifically 
the items of . . . gross income, and the deductions and 
credits”—the return required to satisfy the “— 
Section 3182 of the Revised Statutes, U. C. Tit. 26, 
§ 102, provides that the Commissioner shall ‘ Ao the in- 
quiries, determinations, and assessments of all taxes , 
and shall certify a list of such assessments to the 
proper collectors.” Section 250 (b) of the 1918 Act re- 
quired that “as soon as practicable after the return is filed, 
the Commissioner shall examine it. If it then appears that 
the correct amount of the tax is greater or less than that 
shown in the return the installments shall be recomputed.” 
It was to serve these purposes that § 239 required all cor- 
porations to make returns “stating specifically the items of 
gross income and the deductions and credits.” The 
burden of supplying by the return the information on which 
assessments were to be based was thus imposed upon the 
taxpayer. And, in providing that the period of limitation 
should begin on the date when the return was filed, rather 
than when it was due, the statute plainly manifested a pur- 
pose that the period was to commence only when the tax 
payer had supplied this information in the prescribed man- 
ner. Form 1120 provided for furnishing the data which 
would enable the Commissioner to make a determination, 
assessment and recomputation. Form 1031T furnished no 
data which could, in amy way, aid him in that connection. 
It is true that even the complete return on Form 1120 need 
not be accepted by the Commissioner as the sole basis for 
the determination of the amount of the tax. Assessments 
are frequently based on audits of the Income Tax Unit. 
However, the purpose of these audits is not to eliminate the 
necessity of filing the return, but to safeguard against error 
or dishonesty. 


The second question dealt with in the opinion was 
whether the waiver signed by the Commissioner and 
the taxpayers permitted proceedings for collection to 
be made more than five years after the return was filed. 
When the waivers were filed the statutory period of 
limitation was five years, but before that five years had 
expired the Act of 1924 was enacted enlarging the 
period of limitation from five to six years. 

The government contended that while these waiv- 
ers were in force and while the tax liability was alive 
later statutes were enacted enlarging the period, and 
that such statutes are applicable here. (Both proceed- 
ings for collection were commenced more than six 
years after either tentative or complete returns were 
filed, but less than six years after the assessments were 
made.) The taxpayers urged that the waivers extend- 
ing the time one year were binding contracts, and that 
no change of law enlarging the time could affect their 
rights thereunder. 

As to this point also the contention of the govern- 
ment was upheld. The Court said: 

We are of opinion that the contention of the govern- 
ment must prevail. The waivers executed by the parties 
were not contracts binding the Commissioner not to make 
the assessments and collections after the periods specified. 
At the time when the waivers were executed, the Commis- 
sioner was without power under the statute to assess or col- 
lect the taxes after the statutory period, as extended by the 
waivers. A promise by the Commissioner not to do what by 
the statute he was precluded from doing, would have been 
of no significance. The waivers do not purport to contain 
such a promise. Bank of Commerce v. Rose, 26 F. (2d) 
365, 366; Greylock Mills v. Commissioner, 31 F. (2d) 655, 
657. And obviously, the Commissioner did not undertake to 
limit the power of Congress to exte:.d the period of limita- 
tions, as consideration for the waivers. The instruments 
were nothing more than what they were termed on their 
face—waivers ; and that was all to which the Commissioner 
was authorized to consent. 

Stress is laid on the use of the words “agree” and 
“agreement” in the Acts and Regulations. But these are 
ordinary words having no technical significance. It is also 
urged that, unless a contract was intended, there is no reason 
why the consent of the Commissioner should have been re- 
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By Hans E. STILie 
German Exchange Fellow at Stanford University 


HESE remarks will themselves with 

legal education and practice in Germany, but 

it may be recalled that Germany is only one 
of many civil-law countries having the so-called 
continental or code system of law based upon the 
Roman Law. As Dean Wigmore has lately said, 
“The Romanesque system has belted the world 
from Quebec to Cairo, from Budapest to Buenos 
Aires.” Turkey, if my recollection is correct, has 
adopted the Swiss Civil Code of 1912 and the Ger- 
man Code of Commerce of 1900. Japan has incor 
porated large parts of the German Civil Code into 
her system. Therefore my remarks may in some 
respects, particularly in regard to the use of prece- 
dents and authorities, have a larger application than 
merely to Germany. 


I. Legal Education 


concern 


In Germany the law is entirely codified. For 
the German lawyer the code is the first and most 
important source and type of law, not, as in the 
United States, judicial decision. There is a cor- 
responding difference in the way law is taught as 
between Germany and the United States, 

The training of the German lawyer may be 
subdivided into two parts, each of equal import- 
ance: study at a university and following that, 
three-years’ practice in the courts, in the public 
prosecutor’s office and in a barrister’s office. Per- 
sons, of either sex, who have successfully completed 
secondary-school training are eligible to study law. 
The German pre-academic system consists of the 
primary schools of four years duration and the sec- 
ondary schools of nine years duration. As primary 
schooling begins at the age of six, the German 
student will usually be nineteen or twenty years 
old when he enters the university. He immediately 
takes up special studies, such as law, medicine, nat- 
ural sciences, etc. The American plan of continu- 
ing academic work after entering college is not 
followed in Germany. The German secondary 
training includes roughly what is covered here by 
the end of the second year in college. For this 
reason German students who transfer to an Amer- 
ican university after they have finished the second- 
ary school are given junior standard in college. 

Law training at the university includes: (1) 
lectures, (2) exercises. The lectures are lectures 
in the true sense of the word, i. e., the professor 
lectures while the notes without 
other participation 1ot required 


students take 
The 


*A lecture delivered Decem 


student is 





ber 6, 1929, before the Class in Legal 
Ethics at Stanford University Law Scho ©. Stille, a grad- 
uate of the University of Goettingen ir aw and German Exchange 






Fellow at Stanford Univers 


Criminal Cases ; 
to attend these lectures. He does so without urg 
ing. It is possible to register in a course withe 
ever attending the lectures. The foundatior tl 


the code. The professor explains 
fundamental concepts of the code, and 
and purpose of the various sections. In this con 
nection he does not refer to cases decided by the 
superior courts, to any considerable extent, al 
though he may do so in a few instances, where for ( 
instance the meaning of a code section t 


The exercises are of primary importance 


courses is 


the law training in German universities In the 
exercises the student does most of the work him 
self. The time is exclusively devoted to the treat R 


ment of hypothetical cases. Those cases 
pounded by the professor. Sometimes they are 
immediately and sometimes a writte! 
answer is prepared by the student for 
meeting of the class. The student does 





discussed, 








to draft a formal opinion in the manner . 
in court cases but merely analyzes the 
purpose of the exercises is to teach the studen Y = 
to interpret the code. Of course it is imp 4 
write a code in such a manner that the 
be directly applied to every case. At . 
it might seem that the code system is n i 
than the case system. This is a mistak« * ' 
To use the code properly requires tho ‘ su 
ing in law, and in legal reasoning. The ‘ 
afforded by the exercises. Before discu ty SI 
case the student is obliged to read the 3 
which deals with the question involved a 
a series of exhaustive commentaries uy i vl 
the codes, which of course must be consult : 
sides this the student is expected to make use of f 
such other texts as deal with the subject. He must 7 
also study any court decisions bearing upon it it 
At a later point, I shall discuss the importance of 7 
precedents in the German law. ° At this time I only 7 Ae 
want to say that, although they may not have such i = 
binding force as they have in this country they still 
play an important part, so that the student cannot 
neglect them in preparing his written exercises at 
The study at the university lasts three years : 
at least; in some states such as Bavaria, four years 
But this is the minimum only. There is only a 7 
final examination, as compared with annual, semes a 
ter, or quarter examinations in American colleges ;' 
and every student may continue taking courses as 4 ¥: 
long as he wishes. Whenever he thinks he has a Dp 
chance to pass the examination he may take it = 
The only requirements are that he shall have at _ 
tended a university three or four years, and have ~ 
, er 





y exercises 


successfully participated in at least 
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lowing parts, as it is given 
ry complete and exhaustive 
six weeks being al- 
2) the treatment of four 
hours being al- 
@ permitted to 
3) a four-hour 
field of law. 
ld at the universities, 
‘ smaller Ger- 
nations are held in the Min- 


days, five 


bei 


r> and 


the entire 


commission which consists 
essors and three judges of 
The examination may be 


average of 35% 


at the university we have 
purpose of this is to 
10ow to apply the knowl- 
actual cases. This 
rs. The “Referendar,” as 
examination 


ersity to 


passed the 


ired by the imperial law to 
k in certain courts, with a 
fice of a public prosecutor. 
s is to be done, and the 


place, are regulated by the 


Prussia, the 
an state, in Sep- 
rendar must spend twelve 


court Amtsgericht), six 
Court (Landgericht), six 
prosecutor, six months with 
ths at a Court of Appeal 
Later I shall give a résumé 


the German courts. It is 
Referendar has to 
except the Imperial 
it). 

il training the Referendar 
f work as the superior by 
| at the time, the superior, 
nsible for the Referendar’s 


reric 


e at the courts, the Refer- 
at the trials and for a time 
record or minutes of the pro- 
draft judgments. By this 


nent of the facts, the issues, 
which is re- 

cases sriefly, the Refer- 

work, but always under the 
mn of the judge himself. 
r does in fact prepare judg- 
signed and 


isons therefor, 


unless 


work with a barrister or a 


lar in theory. During this 
court in criminal cases, 
lic prosecutor or the 


nt parties in civil 
ployed by a bar- 
arrister in 
ver all the bar- 


represent the 


rister’s duties in the event that the latter is sick 
or On vacation. 

In addition to this practical experience the 
Referendar continues his theoretical training dur 
ing the three years’ practical work. He is expected 
to attend weekly practical courses in which legal 
questions are discussed by judges with the Refer- 
endars. 

Legal training terminates with the so-called 
Assessor-examination. This corresponds to the 
Referendar-examination with the difference that 
practical aspects of law and especially the law of 
procedure are stressed. It is held in the Ministry 
of Justice in the various states before a commis- 
sion consisting of three persons—judges, barristers 
or high officials of the Ministry. The examination 
is very difficult ; 40% of the candidates fail on first 
trial. As in the case of the Referendar-examination 
it may be repeated once. 

Not only future judges and barristers but also 
persons preparing for other professions pursue this 
training, including candidates for positions in the 
state, diplomatic, and municipal service. A great 
number of lawyers may also be found in business. 
I dare say that 20% of the higher positions in the 
German banks and great industrial enterprises are 
filled by lawyers. Legal education is believed to 
train one in clear thinking and rapid analysis, and 
therefore is sought after by men whose professional 
work has very little to do with law. 

The training I have outlined above, embracing 
three years’ study of law at a university, the Refer- 
endar-examination, three years in practice as 
Referendar, and success in the Assessor-examina- 
tion, is prerequisite to the practice of law in Ger- 
many. In requiring university training in law, 
Germany differs from most, if not all, of the states 
of this country. 

Students whether or not they have passed the 
Referendar-examination, may become candidates 
for the university degree of Doctor Juris by four 
years’ work in law at a university, the preparation 
of a thesis, and the passing of a special examina- 
tion. Some students in Germany terminate their 
legal training with the Referendar and Doctor ex- 
aminations. Of course they cannot practice law. 
But the law study at German universities is con- 
sidered good training of the mind and desirable for 
other professions. 

II. Practice 

Although Germany resembles the United 
States constitutionally, in being organized as a fed- 
eral state, it differs widely from the United States 
as to the respective domains of federal and state 
law. While in this country the civil law and crim- 
inal law as well as the law of procedure are to a 
large extent state law, they are imperial, i.e. federal, 
law in Germany. Since January 1, 1900, we have 
had a uniform civil law and we have had a uniform 
criminal law since 1871. The state law is of only 
secondary importance and deals with special sub- 
jects, such as water rights, mining law, hunting and 
fishing rights, ecclesiastical bodies, etc. One may 
justifiably state that the entire law at the present 
time is codified. I do not know of a single rule 
of unwritten or common law. Likewise the law of 
procedure is codified in the Code of Criminal Pro- 
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cedure and in the Code of Civil Procedure as well 
as in some less important enactments. 

In Germany we have three kinds of courts, the 
ordinary or judicial courts, the administrative 
courts and the finance courts. These three sorts 
of courts are separate in their organization and 
jurisdiction. 

Let us first consider the finance courts. They 
hear tax cases exclusively. They are imperial 
courts and are administered by the imperial Min- 
istry of Finance. They consist of three groups, 
Local Finance .Courts (Finanzamter), Superior 
Finance Courts (Landesfinanzgerichte), and the 
Imperial Finance Court (Reichsfinanzhof) in 
Munich. This new system of finance courts became 
necessary after the War, when Germany in order 
to pay the tremendous war debts, introduced a new 
and very complicated tax-system. The ordinary 
courts were not able to handle all this additional 
work. 

In the second place we have administrative 
courts. They are state courts and are administered 
by the various state governments. Their jurisdic- 
tion extends to all cases involving the internal ad- 
ministrative affairs of the state, including questions 
of the legality of executive action which interferes 
with the liberty or property of the citizens. For 
example, the operation of private insane asylums 
in Germany requires the approval of the “Regier- 
ungsprasident.” A asks for permission to run such 
an asylum. His petition is denied. A, after this 
denial, may ask the judgment of an administrative 
court upon his petition. Again, the police depart- 
ment may order A to build a wall around an open 
fountain on his property in order to prevent chil- 
dren from falling into it. Here A may appeal to 
the administrative court if he thinks the order of 
the police department unreasonable and therefore 
unjustified. 

The internal administration of the states except 
in the matter of taxation, is in the hands of the 
states themselves. For this reason there are only 
state administrative courts. The organization of 
these courts differs according to the state in ques- 
tion. But all the states have, as a court of final 
appeal, a supreme administrative court presided 
over by professionally trained judges who sit only 
in that court. The increasing tendency toward cen- 
tralization in Germany, carrying administrative 
duties more and more from the states to the Reich, 
will probably make it necessary before long to 
establish a supreme imperial administrative court. 

Thirdly, the regular judicial courts. Their 
jurisdiction extends to all civil or criminal cases, 
outside of the competence of administrative or 
finance courts, for which by imperial legislation no 
special courts have been created. This definition 
presupposes a distinct line between the jurisdiction 
of the regular and the administrative courts. No 
such clear demarcation exists. The question of 
proper legal procedure, that is to say whether a 
case should be brought before a regular or an ad- 
ministrative court is the most difficult one in Ger- 
man law. The regular courts themselves in theory 
decide the question of jurisdiction, but due to the 
difficulty of such questions, the imperial law gives 
the different states tl up special 
“courts of competence” to decide the issue of juris- 
diction. Several states, as for instance Prussia and 
Bavaria, have availed themselves of this right. If 


he right to set 






in the middle of a trial in certain cases, one of th 
two parties disputes the competence of the court 
proceedings are stayed until a decision from 
“court of competence” has been had. This wil 
illustrate the point I have already made, namel) 
that the existence of a theoretically complete cod 
does not eliminate difficulties in the application « 
the law to the facts. 

Although Germany, like the United States, is 
federal state, it has no dual system of state an 
federal courts of coordinate jurisdiction. In Ger 
many all courts with the sole exception of th 
Imperial Supreme Court are state courts. The; 
are administered by the individual states. Th 
salaries of the judges and court personnel are pai 
by the states. The organization of the courts is th: 
same all over the empire. It is regulated in detail 
by a special code. Since most of the law is em 
bodied in the imperial codes, all German court 
administer substantially the same law. Moreover 
procedure in all courts is made uniform by th 
codes of procedure. 

The organization of the regular German court 
is very similar to that of the American ones. Thi 
lowest court is called Amtsgericht and correspond 
to the court of the Justice of the Peace. One ste] 
above stands the Landgericht or Superior Court 
The next higher is the Court of Appeal, called 
Oberlandesgericht. The highest court of appeal 
for the courts mentioned is the Imperial Supreme 
Court, the Reichsgericht. Before turning to th 
jurisdiction of the different courts, let us summar- 
ize the structure and organization of the individua 
courts, beginning with the lowest court, the Amts 
gericht. It is held by one judge. Since in large 
cities the burden would be too heavy for a singl 
judge, this court is subdivided into several depart 
ments, each of which is presided over by one judg 
The Amtsgericht of Central-Berlin, the largest in 
Germany and perhaps in the entire world, contains 
more than 220 departments and as many judges. 

The next higher court, the Landgericht, con 
sists of chambers of three judges each. The num 
ber of chambers within a Landgericht depends on 
the amount of business on hand. The Landgericht 
number 1 at Berlin contains thirty to forty cham 
bers while that of my home city, Goettingen, 
place of about 40,000 inhabitants, contains but four 

The Oberlandesgericht consists of several so 
called court senates, of which the number varies 
with the amount of business handled. Each con 
sists of three judges. The average number varies 
from ten to fifteen. The maximum, exceeding 
twenty-five in number, is found at the Oberlandes 
gericht for Berlin. An Oberlandesgericht district 
in Prussia generally coincides with the boundaries 
of a province. In the smaller German states ther 
is frequently not more than one district in the 
whole state. Germany has altogether twenty 
seven Oberlandesgerichte, which means one Ober: 


landesgericht for 2,400,000 inhabitants, the total 
population numbering 65,000,000. Each Ober 


landesgericht district comprises seven to nin¢ 
Landgerichte and each Landgericht represents 
from ten to twelve Amtsgerichte. For statistical 
details I may refer to the Yearbook of Prussia and 
to the Yearbook of the German Reich, issued by 
the government. 

A special function of the Amtsgericht, the low 
est court, is business, some of which is administr: 
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LEGAL Ept 

in nature a me of whicl judicial, is 

n non-contest S business includes the 
bate of wills ppointment and supervision 
guardians for minors or incompetents, and the 
inistration o registry of landed property, 
ch contains a1! rd of all real estate with the 
of the ov escription of the property and 

ill liens and imbrances thereon, as for in- 
e mortgag title is valid without regis- 

ind the sa true as to sales and convey- 

es. The law of registration is one of the most 
plicated ian laws. For this reason 
re are one or more judges at most of the Amts- 
chte who deal exclusively with registry cases. 
You will have ticed that in connection with 
various courts I have mentioned judges but not 


es. The reason is that the jury is unknown in 


cases in Germany. A jury of untrained lay- 
n is a nuisance rather than a help to an intelli- 
nt judge or he litigants. German jurists are 
nvinced that the administration of the civil law 
ght not to be su t to the whims and vagaries 
iracteristic even if juries have a place 
criminal cases. The purpose of a jury, at least 


7 


form a 


the eyes of Gt lawmakers, is to 
uthpiece for ypular notions of right or 
mg. A jury therefore may be justified in crim- 
procedure where human fate is at stake, while 
could never be ed to advantage in the exact, 
refully elaborate ystem of German civil law. 
Within the last five years, the jury in the 
erican sense | ] abolished even in crim- 
l cases. Until 1924 the so-called Schwurgericht, 
criminal court dealing with the more serious 
ces, consiste hree judges and twelve jury- 
n. Its jurisd included murder, man- 
1ughter, arson, perjury, mercenary abortion, rape 
d certain other crimes. The jury had to decide 
question of guilt, while the judges fixed the 


Due to the number of mis- 
system was modified by the 
of 1924. In we have now 
ree jurist judge d six jurymen. Contrary to 
dur | these nine men now parti- 


ount of punishment 
‘s in verdicts, 

Schwurgericht 
e former proce 
ate with equa ng right in finding a verdict 
in fixing the enalty. The presence of the 
ree jurist judges deliberating and voting with 
: lay jurymen ol tes grave blunders and at the 
me time gives tl judges an impression of the 
pular feeling toward the offence in question and 
+h 


’ 


e treatment t ccorded the accused. 
Before discussing the status of the judges let 
say a few words about the Imperial Supreme 
{ rt. the Reichsgericht The Reichsgericht is 
ler the direct inistration f the imperial 
nistry of Justice 1879, eight years after the 
dation of the German empire, the Reichsgericht 
established at Leipzig in Saxony. Unlike the 
States Supreme Court it does not consist 
ye chamber, 1 f twelve different senates, 
h senate consisting of one president and four 
lges. The administration of all twelve senates 
in the hands President of the Supreme 
urt, called Reicl richtsprasident, who at the 
me time is presid yne of the senates. For 
poses of jurisdiction, the senates are divided 
eight civil a criminal senates. Their 
ecisions are gover the civil and criminal 
les of the Emy A case can be appealed to 


CATION AND PRACTICE IN GERMANY 


249 





this Court only if the application of a principle of 
law is being contested. The Reichsgericht bases 
its decisions on the case-statements of the lower 
courts from which the appeal has been taken. 

The decisions of the Reichsgericht have no 
binding force as precedents for the lower courts. 
German judges formulate their decisions accord- 
ing to their best knowledge and conscience; they 
are not bound by precedents but solely by the code. 
Nevertheless the decisions of the Reichsgericht 
must not be underrated as to their influence on the 
decisions of lower courts. In point of fact no judge 
in Germany would entirely disregard a decision of 
the Reichsgericht in a parallel case, since he could 
be sure that his decision would be reversed by the 
Reichsgericht, should an appeal be taken to that 
court. 

The decision of one senate of the Reichsgericht 
however is binding upon all the other senates. If 
one senate in a criminal or civil case wants to 
deviate from another senate’s precedent, a collective 
decision must be sought from all the other criminal 
or civil senates respectively. Such plenary decisions 
are comparatively rare. 

Of late, certain jurists in German universities 
have been voicing strong opposition to the tendency 
of lower judges towards deciding their cases ac- 
cording to the precedents of the Reichsgericht. 
Their main argument has been that by doing this 
the judges form a habit of avoiding their own re- 
sponsibility. I think that this danger, if it really 
exists, does not weigh very heavily as compared to 
the undeniable advantage of a uniform course of 
decision. 

In Germany, judges are appointed for life by 
the state Minister of Justice, except that the judges 
of the Reichsgericht are appointed by the President 
of the Reich with the assent of the Reichsrat, an 
institution corresponding to the United States Sen- 
ate. The judges are fully independent and subject 
only to the law. No judge can*be removed from his 
office except by the decision of a disciplinary court 
The judge serves at a fixed salary, and after con- 
tinuous service up to his sixty-fifth year he receives 
an old-age pension. The government would take 
a big risk by appointing a young jurist to a life- 
time position immediately after the Assessor- 
examination. In order to make sure of their quali- 
fications, the young men are first given revocable 
positions as assistant judges. The latter have the 
same rights and duties as permanent judges, except 
that they receive smaller salaries, can be discharged 
upon half-a-year’s notice, and sit only in the lower 
courts. None but permanent judges may sit in the 
higher courts. Under the system here outlined, the 
judge finds himself in economic security which en- 
ables him to administer the law irrespective of per- 
sonal considerations, and with an independence 
which is the principal explanation of the efficient 
administration of justice in Germany. Within the 
last fifty years in Germany no judge has willfully 
disregarded the law. This good record is partly 
attributable to the existence of a system of dis- 
ciplinary courts with power to remove a judge from 
office even for comparatively small offenses. 

Let me now say something about the position 
of German barristers. Everyone who has passed the 
Assessor-examination is eligible to the Bar, and can 
be refused admission only for certain reasons de- 
fined by law, such as bankruptcy, incurable dis- 
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ease, conviction of perjury, etc. The barrister is 
admitted to a specific court, an Amtsgericht, Land- 
gericht or Oberlandesgericht. In civil cases a bar- 
rister is allowed to appear only in the court to which 
he has been admitted, while in criminal cases he 
may appear in every court. In the Reichsgericht 
the admission of barristers is subject to special lim- 
itations. The total number of the barristers at this 
court does not exceed twenty. Admission to the 
Reichsgericht is a distinction which is granted only 
to lawyers of the highest ability. 

Corresponding to bar associations in the United 
States, there are associations of barristers in Ger- 
many, known as Anwaltskammern. Since judges are 
not elective, and not chosen from the ranks of prac- 
ticing barristers, the Anwaltskammern do not have 
the important function of the American bar associa- 
tions in endorsing candidates for the bench. The 
Anwaltskammern do however safeguard profes- 
sional interests and conduct disciplinary proceed- 
ings in cases of professional misconduct. The pun- 
ishment imposed may be an official reprimand, fine 
not exceeding 1,000 Reichsmark ($250), and disbar- 
ment. 

sarristers may not advertise even to the extent 
of the insertion of a personal card in newspapers or 
other publications, except that upon beginning 
practice they may insert a brief announcement in 
newspapers of that place. 

“Ambulance-chasing” is an abuse which so far 
as I know does not exist in Germany. The solicita- 
tion of retainers by runners or other agents would 
undoubtedly be ground for disciplinary action as 
incompatible with professional honor. 

Barristers’ fees for cases of all kinds are fixed 
by a very detailed statutory schedule and such fees 
are taxed to the losing party as part of costs. This 
for the most part eliminates the “contingent-fee” 
question. However, contracts for additional com- 
pensation, if made at the time when the barrister is 
retained, are valid and probably the right to such 
additional compensation may be made contingent 
upon the outcome of the case. Contracts for addi- 
tional compensation are not common except in the 
case of a wealthy client employing a barrister of 
note. 

One form of misconduct, not unknown among 
barristers, namely disloyalty to the interests of a 
client, or the attempt to serve conflicting interests 
(Parteiverrat) which might otherwise be a basis for 
discipline through the Anwaltskammern is a crime 
under the Code and therefore is taken cognizance of 
by the criminal courts. 

In some respects, such as the resort to dilatory 
tactics on the part of the barrister for the defense, 
conditions of practice in Germany are probably not 
very much different from those in the United States. 
In normal course a case may take a year and a half 
from the time it is filed in the Superior Court until it 
is finally disposed of by the Imperial Supreme 
Court. A considerably longer time may elapse if 
one of the parties uses all available means for delay. 

Let me conclude with a few remarks on the 
course of procedure in a German civil suit. The 
action is brought against the defendant by the plain- 
tiff by serving upon him a so-called writ of action. 


In this the plaintiff explains his claim and summon 
the defendant to appear at a certain day in a certai 

court. The barrister of the defendant usually an 
swers the writ with a counterstatement. ‘he play 

tiff’s barrister then files a reply and thus the issu 

are usually well defined betfore trial. 

Prior to the trial proper there is a hearing o1 
the case which in rare instances may conclude 
but which usually ends with an order of the court 
to produce certain specified witnesses for each side 
The order states the subject matter 
which each witness is to be examined. 
for the witnesses issue directly from the court, and 
failure to obey them is punishable by fine or im 
prisonment. At the trial proper the witnesses ar 
examined in the first instance by the judge, and 
thereafter the barristers are permitted to ask ques 
tions. A party may object to questions asked by 
the judge or the opposing barrister, and the court 
ruling on the objection may be made the basis of an 
appeal, as in this country. 


concerning 
Subpoena 3 


Argument on law is based primarily upon the 
code. lf no code provision exactly fits the case, the 
barristers argue by analogy from other provisions of 
the code, and from its spirit and purpose. Reference 
to decisions of the Reichsgericht or Oberlandes 
gericht in similar cases are made secondarily. 

The organization of the courts will be found 
provided for in the Code of Judicial Organization 
(Gerichtsverfassungsgesetz vom Marz 1924); civil 
procedure in the Code of Civil Procedure (Zivil 
prozessordnung, in der Fassung vom 13 Mai 1924) ; 
and the rules governing attorneys in the Regula 
tions for Barristers (Rechtsanwaltsordnung vom | 
Juli 1878). 





A Canadian Tribute 


The Honourable Mr. Justice Riddell, Acting 
Chief Justice in the Appellate Division of the Su 
preme Court of Ontario, made the following rete: 
ence to the death of the late Chief Justice Taft, on 
the opening of Court on March 11: 

“The passing over of the Honourable William 
Howard Taft is mourned not own 
Country but by our Continent and the whole Eng 
lish-speaking World. 


by his 


ony 


“The only American citizen to occupy the high 


positions of President and Chief Justice, he never 
lost his spirit of democracy and comradeship. 
“A great lawyer, he was a great man, with 


11 1 


sympathetic feelings toward his fellowmen, and 
his sense of identity with the human race as a 
whole. 


; 


“A true friend to Canada, he ever delighted 


show his warm regard for her and her people; all 
Canadians could not agree with him at all times, 
but none ever doubted his sincere good will and 
affection. 

“To those who like me enjoyed his close pet 
sonal friendship, the memory of the delightful and 
whole-souled companion, the charming man, the 
perfect gentleman, will be ever green. Requi 
in pace.” 
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CURRENT LEGAL LITERATURE 





Department | 


De voted to Recent Books in Law and Neighboring Fields and to 


Brief 


Mi of Interesting and Significant Contributions Appearing in 


the Current ‘Le 


gal Periodicals 


Among Recent Books 


ed States: Its 
Achievements. By 


Charles |] Hughes. New York: Columbia 
ersity Press, 1928, 269 pp.—A dilatory reviewer 

ist expect to find that all the things that should have 
n said about k, and even all the things that 
uld not hav n said, have been said before him. 
sometimes tardiness is not its own punishment. 

ne psychological ment may have passed, but the 
tes in moments rrational generosity create other 
sychological m nts {n old book may become if 
t new at least s. A book may attain new sig- 
ficance because of the new significance of its author. 
About this s an interpretation, particularly 

for laymen, of tl story, the methods, and the 
chievements of the Supreme Court, all that needs to 


iid, particularly in reviews by 
Powell (41 


ve said has amp! 


Professor Thon Reed Harvard Law 
Review 107] 1 Professor James M. Landis (24 
Illinois Law R y 358). The limits which the au- 
hor imposed upot mself must be borne in mind. He 
ld his audience that his aim was to show the “cross- 

ections of the j prudence of the Supreme Court 
er that you y see the grain and growth of the 

ee” (p. 235 explicitly disavowed “a critique” 

p. 235). Cert t is that this little volume gives the 


mn-specialist tl compact story of the founda- 


ons of the Court an excellent description of the 
Court at worl is more doubtful how much 
lerstanding of nature of the judicial process in 


nstitutional ys can be conveyed to the lay 





eader by an exy tion, even at its best, of the for- 
ulas in which 1 results of that judicial process are 
lothed. Indeed e long felt that there is only one 
uly good « nstitutional law—the discussions 
the Saturday nferences of the Supreme Court. 
alas, that cout n constitutional law is a strictly 
nfined seminar, open only to the nine members of 
e Court All a mic courses in constitutional law 
id all writings it are only faint speculations as 
the content I se Saturday discussions, guided 
such hints through the discreet reticences 


1 


the Court’ 


As an ex-Jus the author of these lectures, nat- 
rally enough, wrote in the tradition of the Court’s 
scretion. Nevertheless, on a number of the intellec- 


tual issues that « n the work of the Court and the 


tellectual procedure for meeting them, the lecturer, 
uubtless with 1 1 thought that he was speaking 
s the future ( ustice, significantly revealed his 
lind. These revelations are matters of prime impor- 
ince to an understanding of some of the attitudes 
vhich the new ( ustice will bring to the work of 





e Court Ti which his attitude will influ- 


51 


ence the Court’s attitude depends on considerations 
which he himself has bluntly stated : 

“The Chief Justice as the head of the Court has an out- 
standing position, but in a small body of able men with equal 
authority in the making of decisions, it is evident that his actual 
influence will depend upon the strength of his character and the 
demonstration of his ability in the intimate relations of the 
judges.” (p. 57) 

“While the Chief Justice has only one vote, the way in 
which the Court does its work gives him a special opportunity 
for leadership.” (p 58) 

It is idle to scan these lectures for intimations con- 
cerning the leanings of the new Chief Justice on mat- 
ters of substantive law, on his inclinations this way 
or that regarding specific cases of power and policy 
that will find their way to the Court during his magis- 
tracy. At all events, to look for these needles in the 
hay stack, and mostly needles that are not there, is not 
my concern. But in his analysis of the true nature of 
the most vital contests before the Court, and the gen- 
eral intellectual procedure which the wise discharge of 
the Court’s duties requires, Chief Justice Hughes made 
profoundly important observations. Upon a rigorous 
observance of them, I venture to believe, depends the 
Court’s successful contribution to the statesmanship 
of the country. 

First and foremost, these lectures leave no doubt 
that the new Chief Justice realizes that the effective- 
ness of the Court’s work does not derive from any 
language of the Constitution or the compulsions of 
logic or the mechanical contrivances of its organization. 
It depends upon the self-denying ordinances of the 
Justices. He recognizes fully the subtle psychologic 
difficulties in drawing the line, at times the shadowy 
line, between questions of mere wisdom or policy and 
those of power by pointing out that “It is doubtless 
true that men holding strong convictions as to the un- 
wisdom of legislation may easily pass to the position 
that it is wholly unreasonable” (pp. 37-38). Or, as 
Mr. Justice Moody once put it: 

“Under the guise of interpreting the Constitution we must 
take care that we do not import into the discussion our own 
personal views of what would be wise, just and fitting rules of 
government to be adopted by a free people and confound them 
with constitutional limitations.” (Twining v. New Jersey, 211 
U. S. 78, 206-07) 

In his book the new Chief Justice was alive to 
the fact that this danger is to be avoided only by the 
self-discipline of the Justices, by working “in an ob- 
jective spirit.” (p. 38). And so he found that 


“ 


the success of the work of the Supreme Court in 
maintaining the necessary balance between State and Nation, 
and between individual rights as guaranteed by the Constitution 
and social interest as expressed in legislation, has been due 
largely to the deliberate determination of the Court to confine 
itself to its judicial task, and, while careful to maintain its 
authority as the interpreter of the Constitution, the Court has 
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not sought to aggrandize itself at the expense of either execu- 
tive or legislature.” (pp. 40-41) 

Thus he found that when damage has come to the 
reputation and usefulness of the Court, it came not 
through criticism from without but “from self-inflicted 
wounds.” (p. 50) 

The need for rigorous objectivity, for scrupulous 
alertness, against confounding personal convictions 
upon ephemeral policies with enduring principles of 
right and wrong, becomes all the more manifest when 
we consider the exact scope of issues that must fre- 
quently solicit the judgment of the Court. Again and 
again the future Chief Justice in these lectures took 
occasion to point out the narrow controversy regarding 
fact and experience upon which Supreme Court deci- 
sions turn: 

“The division in the Court illustrates the vast importance 
of its function, as, after all, the protection both of the rights of 
the individual and of those of s ciety rests not so often on form- 
ulas, as to which there may be agreement, but on a correct ap- 
preciation of social conditions and a true appraisal of the actual 
effect of conduct.” (pp. 165-66) 

These are matters on which differences of opinion 
are common both within the Court and outside it. Be- 
cause they turn so much on questions of fact and upon 
the meaning of experience, the utmost tolerance and 
detachment is demanded in the application of vague 
constitutional phrases, like that of the due process of 
law which represents “an American conception of 
extraordinary pervasiveness.” (p. 185) 

Such are the issues and such their demands upon 
rather uncommon gifts of intellectual objectivity. Since 
it is unavoidable that “judges will have their convic- 
tions” (p. 240), Chief Justice Hughes regarded it “of 
the essence of the appropriate exercise of judicial 
power that these should be independently expressed” 
(p. 240). Dissenting opinions have for him no ter- 
rors. Quite the contrary. He regards them as instru- 
ments of truth, as feeders to the stream of reason: 

“There are some who think it desirable that dissents should 
not be disclosed as they detract from the force of the judgment. 
Undoubtedly, they do. When unanimity can be obtained without 
sacrifice of conviction, it strongly commends the decision to 
public confidence. But unanimity which is merely formal, which 
is recorded at the expense of strong, conflicting views, is not 
desirable in a court of last resort, whatever may be the effect 
upon public opinion at the time. This is so because what must 
ultimately sustain the court in public confidence is the character 
and independence of the judges.” (p. 67) 

“A dissent in a court of last resort is an appeal to the 
brooding spirit of the law, to the intelligence of a future day, 
when a later decision may possibly correct the error into which 
the dissenting judge believes the court to have been betrayed. 

“Nor is this appeal always in vain. In a number of cases 
dissenting opinions have in time become the law.” (p. 68) 

Thus, the narrator of the Court’s history. He now 
becomes the maker of its history to an extent that may 
be momentous in the life of the Court and of the 


country. : 
? FRANKFURTER. 


FELIX 
School. 

The Practice and Procedure of International Con- 
ferences. By Frederick Sherwood Dunn, LL.B., Ph. 
D., Baltimore: The Johns Hopkins Press. 1929. Pp. 
223.—This work, which may well be compared with 
Dr. Hill’s The Public International Conference (to 
which, however, it owes nothing) is practically the con- 
tent of six lectures delivered at Johns Hopkins in 1928. 
It is, of course, made possible by the change in the 
conception of international negotiation from that of 
the times not far remote of the rule of the autocrat. 
International Conferences themselves have been ren- 
dered possible and convenient by the facilities of trans- 


Harvard Law 


portation, and to be desired by the change from nar 
row nationalism to a world view in the 60-odd nations 

The question is treated historically, it being rec 
ognized that there is no power anywhere to down 
general rules, no customary or traditionary law, and 
that the not uniform or consistent with 
each other. 

The definition of the (Canadian) 
James Brown Scott is practically the same as that 
adopted by the English Sir Ernest Satow: “A Con 
ference is a diplomatic assembly, and the mem 
bers of the Conference represent diplomatically thei: 
respective nations.”’ 

A full and careful review is given of the pro 
ceedings of the early (the earliest to deserve the 
name?) Congress of Westphalia, 1648; that of Vienna, 
1815; that of Aix-la-Chapelle, 1818; that of Trop 
pau, 1820; of Laibach, 1821; of Verona, 1822 (almost 
resultless) ; of Paris, 1824. The exceedingly impor 
tant Congress of Paris of 1856 after the Crimean War 
which produced the famous Declaration of Paris was 
followed by the Congress of Berlin in 1878, from 
which Disraeli brought home Peace with Honor 
some in Parliament wishing that he had brought more 
of Honor than he did. This was the last of the ol 
style of International Congress. Then we have the 
Conference of London, 1867, of Paris, 1869, of Con 
stantinople, 1876-77, of London, 1912, and another in 
1913. 

One of the most important of these meetings was 

Algeciras in 1906, which prevented for the time a 
war between France and Germany; another was held 
in St. Petersburg, 1868, and there were several others, 
all of more or less significance. 

After all is said it seems impossible to indicate 
with any degree of confidence the course that will be 
taken at any future meeting of the kind. 

WILLIAM RENWICK RIDDELL. 
Toronto. 
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Roman Law in Medieval Europe. By Paul Vino- 
gradoff: Second Edition with Preface by F. de Zulu- 
eta, Regius Professor of Civil Law, Oxford. The 
Oxford University Press (American Branch, N. Y.) 
1929. Pp. 145.—The brilliant legal and _ historical 
scholar, the late Paul Vinogradoff, in 1909 delivered 
lectures in an advanced historical course in the Uni- 
versity of London: these were published by Harpers 
the same year and an Italian translation appeared in 
1914; both editions being exhausted, this second edi- 
tion is published, edited by a most competent editor. 
No substantial change has been made, but a few refer- 
ences have been added—one of the authors, indeed, has 
since the former editions been made available to Eng- 
lish students, i. e., the Liber Pauperum of Vacarius, 
published by the Selden Society in 1927, edited by Pro- 
fessor de Zulueta. 

The author characterizes his “ghost 
story’—the story of the second life of the Roman 
Civil Law after the death of the body in which it first 
saw the light. 

It is divided into five chapters, the first of which 
deals with the Decay of Roman Law. The failure of 
the attempt of the conqueror to impose his law as a 
whole upon the conquered, and the ultimate amalgama- 
tion of the two systems, might have been illustrated 
by experiences upon this continent. When, in 1760, 
Canada became British, a royal proclamation purported 
to introduce the laws of England: the French Cana- 
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of exposing imperfect infants, cannot now be tolerated. 

Sut the appalling prevalence of imbecility and the con- 
sequent drain upon the resources of the people have 
impelled many to consider sterilization of the imbecile 
as called for, bearing in mind the known strength of 
sexual passion and the inability to resist it of these 
unfortunates. As this is being written, there comes 
the news that a very eminent English judge has urged 
the advisability of sterilizing the unfit, while some of 
us have been compelled to direct the life imprisonment 
of such to prevent great evils. 

The experiment has had its most illuminating 
trial in California; and this work contains an account 
of the results. The operation is no more painful or 
dangerous than the extraction of a tooth, consisting in 
the simple section of a tube which conveys the semen 
or ovum, the vas deferens in the male and the Fallopian 
tube in the female,—Vasectomy and Salpingectomy in 
the technical terminology. 

In addition to those compulsorily sterilized no 
small number of normal persons seek the operation for 
various reasons. 

The effects of the operation do not seem to be 
hurtful to health, the delinquency of the feeble-minded 
is diminished, and in many cases the general health is 
improved and no diminution of sexual activity or en- 
joyment is found by those voluntarily sterilized; even 
those compulsorily sterilized in most cases are either 
well-pleased or not dissatisfied; no injury to the mind 
has ever appeared. 

This work is very exhaustive and instructive upon 
this pressing problem, and other jurisdictions may well 
profit by the example of California. 

WILLIAM RENWICK RIDDELL. 





The Trial of Norman Thorne. By Helena Nor- 
manton. London: Geoffrey Bles. 1929. Pp. 367.— 
This is the tenth of the Famous Trials Series, which 
has been truly described as fascinating; and it is not 
inferior in fascination to its predecessors. It is the 
account of the trial of a young chicken-farmer at the 
Sussex Winter Assizes at Lewis, in March, 1925. The 
story is somewhat curious —the unfortunate woman 
was poor and desperate; she had been promised mar- 
riage by the prisoner, and dressing herself in her poor 
best, she left her parents’ home for that of her lover ; 
and within twenty-four hours her head was found dis- 
severed from her shoulders and buried in an old tin in 
one of the chicken runs on her lover’s farm, her dis- 
membered torso being interred beside it. The young 
man admitted that she had come to his hut; but said 
that after they had had tea harmoniously together, he 
went out to secure her sleeping accommodation at a 
neighbor’s ; that, failing in this by reason of the ab- 
sence of the neighbor, he returned and found her hang- 
ing by the neck from the single crossbeam in his hut, 
her feet just touching the floor. Being afraid that he 
might be accused of her murder, he cut her down, laid 
her on the bed, ruminated awhile, and then proceeded 
to disrobe her body, burn her apparel in his stove, de- 
capitate her and cut off her legs. He then hid her 
head in the box and the rest of the body in sacks and 
buried all in the nearest chicken run—then went on as 
though nothing had happened. When it is added that 
he had seduced the girl, and was trying to break off 
the engagement, enough appears to justify the strong 
suspicion that he had murdered her. 

A complete record of the proceedings is given, and 
it is clear that the whole trial was carried on on a high 
plane. The jury was sworn, the case opened and 
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twelve witnesses examined on the first day, eleven on 
the second day, when the crown closed the case for the 
prosecution ; on same day, eleven witnesses were exam- 
ined for the defense; on the third day five witnesses 
were examined for the defense; and on the fourth day 
eleven; the fifth day saw three witnesses for the de- 
fense, the closing addresses, the judge’s charge, the 
verdict of guilty, and the sentence of death. 

An appeal was taken to the court of criminal ap- 
peal ; the crown was not called upon to reply, and judg- 
ment was given next morning, dismissing the appeal. 

The crime was committed December 5, 1924, the 
trial was on March 11, 12, 13, 14 and 15, 1925, and 
the prisoner was hanged in May—a celerity common 
enough in our Canadian courts, but which would occa- 
sion remark in some jurisdictions. 

A perusal of this case will show the practice of 
criminal law at its best, as much of the State Trials 
will show at its worst, now long outgrown. 


WILLIAM 


RENWICK RIDDELL. 


The Laws and Liberties of Massachusetts. Re 
printed from copy of 1648 Edition in the Henry E. 
Huntington Library, with an Introduction by Max 
Farrand. Cambridge: Harvard University 
1929. 

The Treaties of 1778; Lafayette in Virginia, ed- 
ited by Gilbert Chinard. Baltimore: The Johns Hop- 
kins Press, 1928. 

The Literary Bible of Thomas Jefferson, with an 
Introduction by Gilbert Chinard. Baltimore: The 
Johns Hopkins Press, 1928. 

High Finance in the Sixties, edited by Frederick 
C. Hicks. New Haven: Yale University Press, 1929 

Three great universities have recently rendered ad 
mirable service to the scholar by reprinting a series of 
documents vital to American history. The Harvard 
Press have reprinted the Laws and Liberties of Massa- 
chusetts from a copy of the 1648 edition in the Henry 
E. Huntington Library. The lawyer, the historian and 
the sociologist will all welcome the making of this fun- 
damental historical record more accessible to the stu- 
dent. 

To the Johns Hopkins Press we are indebted for 
three admirable reprints: The Treaties of 1778, Lafa- 
yette in Virginia, and the Literary Bible of Thomas 
Jefferson, his Commonplace Book of philosophers and 
poets. All have been carefully edited from the original 
manuscripts by Prof. G. Chinard. Jefferson's Literary 
Bible is of particular interest to the student concerned 
with observing the development of a really great mind. 

The Yale University Press has done even greater 
service, particularly to the lawyer and economist, by 
reprinting under the caption High Finance in the Six- 
ties certain chapters from the early history of the Erie 
Railway which have become classic in the economic as 
pects of the law. The unsavory history of Erie which 
led its dirty trail even into the courts still makes fasci- 
nating reading after half a century. Prof. F. C. Hicks 
of the Yale School of Law, through his editorial foot- 
notes, chronologies and biographical notes, has welded 
these papers together and revivified the story. 

ARTHUR J. Topp. 


Press, 


Northwestern University. 
The New Despotism. By the Rt. Hon. Lord 
Hewart of Bury, Lord Chief Justice of England. Cos- 
mopolitan Book Company, 1929 


The new despotism is the return to England of 
the Tudor or Stuart tyrant in the guise of an executiv: 
bureau. The bureau dictates to Parliament, ousts th: 
courts of jurisdiction, is hidden in its operations, and 
is answerable to nobody. 

The writing of such a book by one in 
art’s position required courage. That he 
proof enough of the seriousness of conditions 


Lord Hew 
wrote it i 
Nearly 
all that he says is very pertinent to tendencies in the 
United States. 

For some years there has been a persistent influ 
ence at work which “undoubtedly has the effect,” says 
the author, “of placing a large and increasing field of 
departmental authority and activity beyond the reacl 
of the ordinary law.” 

“That there is in existence, and in certain quarters 
in the ascendant,” he writes, “a genuine belief that par 
liamentary institutions and the rule of law 
tried and found wanting, and that the time has com 
for the departmental despot, who shall be at 
tific and benevolent, but above all a law to 
needs no demonstration.” 

In the days of “our worst kings,” 
“the method was to defy Parliament. In 
the method is to cajole, to coerce, and to Parlia 
ment—and it is strangely successful. The old despot 
ism, which was defeated, offered Parliament a chal- 
lenge. The new despotism, which is not yet defeated, 
gives Parliament an anaesthetic. The strategy is dif- 
ferent, but the goal is the same. It is to subordinate 
Parliament, to evade the courts, and to render the will 
or the caprice, of the Executive unfettered and su 
preme.”’ 

How is the new despotism brought about? Com 
monly the Act of Parliament (ostensibly to relieve the 
legislature of details and to secure the aid of experts 
authorizes the bureau or department to make rules and 
regulations for carrying out the law and even to “mod 
ify the provisions of this Act so far as may appear to 
the Minister necessary or expedient,” which rules and 
regulations shall take effect “as if enacted in this Act” 
and of course this indirect act of the supreme Parlia- 
ment is the courts, unless the regulations he 
plainly ultra vires the Act. 
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But like our those 
in Great Britain are very deferential to the legislature 
and its creatures and seemingly less considerate of 
settled laws for liberty. 

Only one illustrative example can be given from 
brief statements of decisions filling 140 pages. The 
Defense of the Realm Consolidation Act, 1914, was 
“for securing the public safety and the defense of the 
realm.” The Secretary of State, who was authorized 
to make regulations to carry out the Act, extended it 
to apply definitely to persons of “hostile origin or asso 
ciations.”’ Under the regulations a naturalized Germat 
of high standing was incarcerated or interned without 
judge, jury or benefit of habeas corpus. On the ques 
tion whether this regulation transcended the Act, whic! 
did not authorize imprisonment without trial or the 
taking away of the vested rights of the subject, the law 
lords held No. It was not questioned that the supreme 
Parliament could have gone that far. But when it had 
not done so, should the courts permit a Minister thus 
to treat a subject of the King? 

Lord Shaw of Dunfermline, who spoke to the 
American Bar Association at San Francisco, delivered 
a vigorous dissent, saying in part: 


courts, 


“The appellant is a naturalized citizen of this country. That 
is to say, on the one hand, he owes submission to, and on the 
other he is entitled to the protection of, our laws That is the 
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Edward Cok le of the Law. By Hastings 
yon and Herman Block of the New York Bar. Bos- 
n and New Yorl foughton Mifflin Company. 1929. 
Pp. 385.—The pz tion of a biography of Sir Ed- 
vard Coke must have presented to the authors a puzz- 
ig problem. It had to be what the critics call a redi- 
ival biography—one constructed from records instead 
l or the testimony of living 

graphy have been 
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Moreover, Coke had so many contacts with the 
law and politics of his age that no life of him could be 
adequate unless properly set against an historical back- 
ground. This intermingling of history and biography 
is the biographer’s most delicate problem, the problem 
that gave John Morley so much concern in his “Glad- 
stone” and that Carlyle solved so brilliantly in his 
“Cromwell.” 

The authors have successfully compassed both of 
these difficulties and produced a book which no lawyer 
concerned with the development of the common law 
can afford to ignore, and which every reader, to whom 
the colorful days of Elizabeth, the first James and the 
first Charles appeal, will find of absorbing interest. 

Edward Coke was born in the fifth year of the 
reign of Edward VI., lived throughout the remainder 
of that reign, through the entire reigns of Elizabeth 
and James I., and died in the tenth year of the reign 
of Charles I. 

The barest summary of his career discloses that 
he was an integral part of the stirring events of his 
time. The son of a successful barrister, he studied at 
Cambridge, and later ate his dinners at the Inner Tem- 
ple. In his second year at the Bar he was one of coun- 
sel in Shelley’s case. He was Solicitor General, and 
later Attorney General, and successfully prosecuted 
Essex, Sir Walter Raleigh and the Gunpowder Plot- 
ters. From the chief justiceship of the Common Pleas 
he was kicked upstairs to the chief justiceship of the 
King’s Bench. He was elected Speaker of the House 
of Commons at the suggestion of Elizabeth and was 
her leader in that body. Years later he re-entered Par- 
liament as a member of the opposition and, with Sir 
John Eliot and his associates, fought the exactions of 
Charles I. 

Of Coke the lawyer there are five phases: the stu- 
dent, the barrister, the prosecutor, the judge and the 
author. 

After one year’s preparation at Clifford’s Inn, 
Coke spent six years at the Inner Temple, drinking, 
eating and absorbing learning in “that law-soaking 
brain of his.” 

Not the least interesting part of this book is the 
detailed account of the customs, the work and the rev- 
els of the Inn. Many of these customs, already well 
established in Coke’s time, are unchanged and their 
continued existence dramatically visualizes the continu- 
ity of English law. 

Coke practiced at the Bar fourteen years before 
becoming Solicitor General. During those years he 
became Bencher of and Reader for his Inn and Re- 
corder, first of Coventry and then of the city of Lon- 
don. He acquired a lucrative practice, but seems not 
to have been engaged in any notable litigation except 
Shelley’s case. Of this landmark in the development 
of the law the authors give an excellent exposition in 
the appendix. 

The state prosecutions conducted by Coke form 
the least creditable part of his career. According to 
modern standards he was a vigorous, vindictive and 
unscrupulous prosecutor. Worthy of Jeffreys himself 
was the unfair taunt he hurled at Ralegh, the lifelong 
foe of Spain: “Thou hast a Spanish heart and art 
thouself a viper of hell!” 

The authors not only report these trials and Coke’s 
part in them, but trace from beginning to end the plots 
that led up to them. These accounts are perhaps more 
detailed than is necessary for an understanding of 
Coke’s career; but in the case of the Main Plot, as a 
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result of which Ralegh was convicted, and the Gun- 
powder Plot, the narratives are the most lucid that | 
have chanced to see. 

In reading histories of the Tudor and Stuart reigns 
one often finds the bald statement that the sovereign 
had some subject, who had incurred his displeasure, be- 
headed. To a lawyer the question immediately presents 
itself: in what way and under what forms of law was 
this accomplished? This question the authors compre- 
hensively answer by fully explaining the procedure for 
indictment and trial for treason. 

As a judge, Coke remained in criminal cases some- 
thing of the prosecutor. In opposing the increasing 
power of the courts of equity subsequent events proved 
that he fought on the wrong side. In the conflict, how- 
ever, between the common law and the ecclesiastical 
courts he scored a great constitutional victory by suc- 
cessfully maintaining that the laws of England could 
only be changed by Parliament and were not subject 
to alteration by the King. So firmly did Coke adhere 
to this principle that, rather than modify his position, 
he suffered himself to be removed as Chief Justice of 
the King’s Bench. 

In resisting the royal prerogative of James and 
later supporting Sir John Eliot and his fellow members 
in their opposition to Charles, Coke reversed the posi- 
tion he had taken when, as Elizabeth’s Speaker, he 
forced through the House of Commons the subsidies 
she demanded. The key to this change seems to be 
Coke’s love for the common law. The masterful Tu- 
dors, greedy as they were for power, convinced their 
subjects that they were advancing the interest of the 
nation. The Stuarts, even more devoted to absolutism, 
seemed to be serving only their own selfish ends. Be- 
tween the death of Elizabeth and the ascension of 
Charles, Coke must have realized the trend. When the 
King sought to displace the common law and invoke 
the civil law in support of his prerogative, there was 
no longer room for Coke in the royal camp, and he 
stepped down from the Bench and formed “that 
alliance with the Puritan Squires whence sprung the 
liberties of England.” 

It is as an author that Coke is best known to law- 
yers, by his commentaries on Littleton and his reports. 
This biography not only gives an account of these and 
Coke’s many other writings, but precedes it with a val- 
uable summary of the literature of the law at the time 
Coke began to contribute to it. 

Despite the great value of these phases of the 
book, it is not a dryasdust chronicle. It is the picture 
of a strongwilled, toughfibred man, pushing his bustling 
way across some of the bloodiest and most significant 
pages of English history ; a man “with a rasping file of 
a tongue,” with indomitable determination; in his 
earlier days something of a sycophant and much of a 
bully ; in his later years a profound, if somewhat nar- 
row, lawyer, and a genuine patriot. It is the story not 
only of his career, but of his private life; of the ro- 
mance of his first marriage, and the tragedy of his sec- 
ond; of how with a posse of pistoleers he tore his 
daughter from her mother in order to thrust her into 
the arms of the brother of the notorious Duke of Buck- 
ingham. 

It contains a graphic recital of the singular paral- 
lelism between the lives of Coke and Bacon; both mem- 
bers of Trinity College,"Cambridge ; joint prosecutors 
of Essex and Ralegh; both imprisoned for short per- 
iods in the Tower; each deposed from judicial office ; 
rivals for the hand of the same woman and for the at- 


torney generalship; opponents in Parliament; Baco: 
espousing the cause of Coke’s wife in her controversy 
with her husband ; and finally, the leading protagonists 
on opposite sides in the struggle between common law 
and equity. 

All of this is set against a background of Tudor 
and Stuart England: of Spanish wars and voyages t 
the New World; of plots and counterplots and the sin 
ister shadow of the headman’s axe; of men and a nation 
on the make: all told so vividly that for the lawyer it 
surpasses in interest fiction, and so accurately that it 
will remain as lasting evidence of the scholarship of 
the contemporary American Bar. 

Wa _ter P. ARMSTRONG 

Memphis, Tennessee. 

L’Enfant and Washington, 1791-1702. By Eliza 
beth S. Kite. Baltimore: The Johns Hopkins Press 
1929. Pp. xi, 182. Perhaps it is unfortunate, though, 
again, perhaps, it would have made little or no differ 
ence to a body of men patriotically obsessed or given 
to creating or exaggerating great figures, that the work, 
L’Enfant and Washington, a copy of which lies open 
before me, had not fallen into the hands of the officers 
of “The American Association of Engineers” if news 
items in the Press of February 22nd, 1930, are correct 
as to the name of the organization which is memorializ 
ing Congress and asking it to purchase a stone house 
which was used by George Washington in his capacity 
of land surveyor and thus to establish the fame of 
Washington as the first and greatest of America’s En 
gineers and City Planners; as he already was estab- 
lished as first President and first in War, first in Peace, 
and first in the hearts of his Countrymen. It is pos- 
sible that somewhere exists a plan of the Capital City 
sketched by Washington, the city planner, and it may 
have been reproduced ; but has anyone seen it? On the 
other hand there does exist in the Library of Congress 
a plan known to have been laid down by Pierre Charles 
L’Enfant, a French engineer, engaged by Washington, 
on the margin of which is this inscription: 

“PLAN OF THE City, INTENDED FOR THE PERMANENT 
Seat OF GOVERNMENT OF THE UNITED STATES, PRoO- 
JECTED AGREEABLE TO THE DIRECTION OF THE PRESI- 
DENT OF THE UNITED STATES, in pursuance of an Act 
of Concress passed the SIXTEENTH Day oF JULY, 
MDCCXC, EstaBLISHING THE PERMANENT SEAT on 
the banks of the Poromac. Pierre Charles L’Enfant.” 

It is known that Jefferson, who, together with 
Washington, advised on the Plan, did, from his own li- 
brary, furnish L’Enfant with maps and plans of many 
European Cities, and had many conferences with him, 
“felicitating himself that the President had left the 
planning of the town in such good hands ;” but as Jef- 
ferson was only a gentleman of culture and not a sur- 
veyor he could not be considered by the American As- 
sociation of Engineers in 1930 as being entitled to an 
equal standing with Washington! The capital city was 
laid out on the L’Enfant plant to which neither Wash- 
ington nor Jefferson ever claimed title. Jefferson, in a 
letter from Philadelphia, then the seat of government, 
refers to the arrival of L’Enfant “who laid his plan of 
the Federal city before the President.” 

The volume before me, as already indicated, is en- 
titled “L’Enfant and Washington,” and is for the pur- 
pose of clearly establishing the relationship of L’Enfant 
to the plan of the Federal City, the City of Washing- 
ton, on which plan the City was laid out and which was 
used basically by the Park Commission of Washington 
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1901 in its study for the future development of 
Vashington and its environs. It is not for the purpose 

instituting comparison between the men, Washing- 
n and L’Enfant. Miss Elizabeth S. Kite has collated 
e documents; Charles Moore, chairman of the Na- 
ynal Commissio Fine Arts, has furnished an il- 
minating forew while J]. J. Jusserand, Ambassa- 
vr of France to the United States, 1902-1925, has 
ritten an exhaustive and well-rounded introduction. 


chronological t with pertinent extracts and cita- 


tions follows the foreword and paves the way not only 
to a readier understanding of M. Jusserand’s introduc- 
tion, but to a comprehension of a volume as a whole. 
The publication of the work was undertaken by the 
Institut Francais de Washington and is third of a 
series touching on the relations between France and 
the United States. The book, most attractive in 
format, is from the Johns Hopkins Press of Baltimore, 
1929. 


Chicago. IrvinG K. Ponp. 





Leading Articles from Current Legal Periodicals 





rth Carolina Review, February (Chapel Hill, N. C.) 
Some Phases of tl loctrine of Exemplary Damages, by 
arles T. McCormick; Parol Trusts in North Carolina, by 
Thorn Lord and M. T. Van Hecke; Some Legal Aspects 
Employee Stock Purchase Plans, by Jefferson B, Fordham. 
United States Review, February (New York City) 
Degree of Care Required of Guests in Private Automobiles ; 
Separation Agreements as a Bar to Alimony; The Contract 
Sale in Brazilian Law, by Charles P. Sherman. 
Yale Law Jour February (New Haven, Conn.)—The 


nforeseeable Consequences of a Negligent Act, by Arthur L. 


oodhart; Bank Collections—The Direct Routing Practice, by 
yscoe B. Turner; The Borderland of Hearsay, by Charles T. 
McCormick; Cases in New Curia Regis Rolls Affecting Old 
Rules in English History, by George E. Woodbine; The In- 
termittent Sovereigt Max Radin. 
Wisconsin Law Review, February (Madison, Wis.)—The 
Border Lines of Agency, Living Trusts, and Testamentary 
lisposition, by Chester D. Seftenberg; Recent Legislation: 


f 1929, by John B. Sanborn. 

Dickinson Law Review, January (Carlisle, Pa.)—Owner- 
ship of Air Space, by John A. Eubank 

Canadian Bar eview, February (Toronto, 
perial Conferences Excerpts, by John S. Ewart; Public Utility 
Rate Control in Alberta, by H. R. Milner; What about the 
\irspace? by John A. Eubank. 

Tulane Law R:z February (New Orleans, La.) —The 
Place of the Civil Law in Louisiana, by Henry P. Dart; The 
irst Codification of the Substantive Common Law, by Marion 
Smith; Restrictions n Ownership of Property in Louisiana, 
Trusts, Fidei Commissa and Substitutions, by Eugene A. Nabors. 


Wisconsin Legislatior 


Ont.)—Im- 


Harvard Lat February (Cambridge, Mass.) — 
Trusts and the Stat Wills, by Austin Wakeman Scott; 
State Law of Evidence in the Federal Courts, by W. Barton 


Leach; The Preemptive Right of Shareholders to Subscribe 
to New Shares, by Henry S. Drinker, Jr. 

a Rocky Mountain Law Review, November, 1929, (Boulder, 

5 Col.) —Some Riddles Law Observance, by James Grafton 
Rogers; Convertible Securities and the Stock Purchase War- 


x rant, by Clifford Keith; From Prior Appropriation to 

: Economic Distribution of Water by the State—Via Irrigation 
Administration—Parts VI-VIII, by Moses Lasky. 

é Rocky Mountain Review, February (Boulder, Col.)— 


Historical Introduct the Corporate Mortgage, by Cecil 
Mead Draper; Necessity for Writs of Error and Motions for 

New Trial for a Review in Colorado, by F. G. Folsom. 
Marquette Law / February (Milwaukee, Wis.)— 
F Modern Methods of Scientific Criminology in the Detection 
f Crime, by Edward I Miloslavich, M.D., Does the 
Eighteenth Amendment Prohibit State Manufacture and Dis- 


pensation? by J. G rdgrove; The Legal Status of Women 
n Wisconsin, by Claude D. Stout 
Minnesota Law Review, February (Minneapolis, - Minn.) 
Some Modern C ts Between Courts of Equity and Gov- 
ernment Policy, by liam’ H. Lloyd; Assessment of Dam- 


ages in Personal Actions, by Vernon X. Miller; The 





Responsibility of the State for the Acts and Obligations of 

' Local De Facto | ernments and Revolutionists, by N. D. 
5 Toughton 

Cornell Lau February (Ithaca, N. Y.)—Case 

4 Law in England and America, by Arthur L. Goodhart; Trial 

Practice in Accide Litigation, by Robert H. Jackson; 


iward W. Hope: An Iil-Starred De- 
by Forrest Revere Black. 


Mficiousness, IT 


-Lambert 1 lowley 


ision 


Washington Law Review, January (Seattle, Wash.) 
The Legal Efficacy of Attempted Methods of Avoiding Pro- 
bate, by Hugo Oswald; The New Judgment Lien Law, by 
F, C. Hackman. 

Oregon Law Review, February (Eugene, Ore.)—The Re- 
statement of the Law of Contracts with Oregon Notes (Chap- 
ter 2, Topic A, and Sections 20-51 of Topic B, Chapter 3) 
by Charles G. Howard; Conditional Delivery of Deeds in Ore- 
gon, by John B. Bell, Jr.; Dying Declarations in Civil Cases, 
by Carlton E. Spencer. 

University of Cincinnati Law Review, January (Cincin- 
nati, Ohio)—Shares Under the Ohio General Corporation 
Act, by Elwyn G. Davies; Overcharge and Damage Claims 
Before the Ohio Public Utilities Commission, by Irwin S. 
Rosenbaum; Preferential Rights to Public Funds Deposited 
in an Insolvent Bank, by Carl L. Meier. 

Philippine Law Journal, December (Manila) — “The 
Philippine Workmen's Compensation Act” (Act, No, 3428)— 
by Moises San Agustin (Continuation); Comments—A Re- 
turn to Unicameralism, by V. G. Sinco. 

Philippine Law Journal, January (Manila)—A Study of 
the Parole Law of the Philippines—by Antonio S. Nieva; 
“The Philippine Workmen’s Compensation Act” (Act No. 3428) 
—by Moises San Agustin (Conclusion). 

Michigan Law Review, February (Ann Arbor, Mich.)— 
Salesmen as Independent Contractors, by Paul A. Leidy; 
Municipal Home Rule in Colorado, by Alfred S. Reinhart; 
Primitive Law, Evolution, and Sir Henry Sumner Maine, by 
Jacob Henry Landman. 

California Law Review, January (Berkeley, Cal.)—Juris- 
diction to Pronounce Null a Marriage Celebrated in Another 
State or Foreign Country, by Orrin Kip McMurray, S. W. 
Cunningham, II; The California Corporate Securities Act, by 
John E, Dalton; Public Purpose in Taxation, by Breck P. 
McAllister. 

Law Notes, February (Northport, N. Y.)—Right of Ac- 
tion for Pre-Natal Injury, by Ralph Straub; Right of Officer 
to Arrest Without a Warrant One Using Abusive Language 
Toward Him or Making an Assault on Him, by Andrew C. 
McIntosh. 

Indiana Law Journal, January (Indianapolis, Ind.)—Fac- 
tors in Granting Motor Carrier Certificates of Public Con- 
venience and Necessity, by John J. George; Getting into the 
Higher Court, by Sumner Kenner. 

Mississippi Law Journal, February (University, Mass.)— 
The Brief on Appeal, by W. D. Anderson; Some Thoughts 
on the Great Problem of Divorce, by John B. Brunini; Oppo- 
site Points of View on Raising Educational Standards for 
Admission to the Bar: Unjust Standards for Law Practice, 
by Geo. H. Ethridge; The Greatest Good for the Greatest 
Number, by Phil Stone; Is a Life Insurance Company Liable 
in Tort for So-Called Negligence in its Agents not Promptly 
Forwarding Applications for Life Insurance, or for Delay in 
the Home Office in Passing etc., by W. Calvin Wells; Privi- 
lege; Its Past and Present Content, by Lewis C. Cassidy. 

University of Pennsylvania Law Review, March (Phila- 
delphia, Pa.) —The Labor Decisions of Chief Justice Taft, by 
Alpheus T. Mason; The Trust as a Substitute for a Will, by 
W. C. Leaphart. 

Illinois Law Review, March (Chicago)—Responsibility 
for Intentional, Negligent and Innocent Misrepresentation, 
by Charles E. Carpenter: Social Consequences of Injunctions 
in Labor Disputes, by Edwin E. Witte; Covenants Running 
with the Land, by Bernard C. Gavit. 





NAPOLEON AND THE FRENCH COMMERCIAL 
CODE 


Sensational Bankruptcy Directed Emperor’s Attention to Necessity for Action—Personal 
Intervention in Formulation of Draft on That Particular Subject—His Views of the 


Rights of Creditors and the General Welfare 


Calls for Report on Wishes of 


Commercial Interests, Etc. 


By Hon. PIERRE CRABITES 
Judge of the Mixed Tribunal, Cairo, Egypt 


HEN Napoleon Bonaparte decided that France 
was to have a Civil Code he envisaged a com- 
plete compilation of all branches of the law on 
the lines of the Digest of Justinian.t His technical 
advisers, however, explained to him that no such monu- 
mental work was necessary. They insisted that it was 
only the Civil Law that required codification. It was 
felt, nevertheless, before Cambacérés and his colleagues 
had completed their labors, that they were merely Path- 
finders. It thus came about that within less than four 
months after the completion of the draft of the Civil 
Code—and, therefore, long before it was promulgated 
a Commission was appointed to prepare a Commer- 
cial Code. The decree creating this body is dated 13 
Germinal Year IX (April 3, 1801). 

The experts thus designated lost no time in com- 
pleting their task but their report appears to have been 
pigeonholed. At all events, it was sidetracked. Prece- 
dence was given to the Code of Civil Procedure. Their 
work might have done nought but accumulate dust in 
some forgotten archives if circumstances had not 
brought their labors to the special attention of Napo- 
leon. 

It will be recalled that the Emperor, when First 
Consul, had taken an active part in the deliberations 
which put the finishing touches to the Civil Code. He 
had, it will be remembered, presided over, at least, sev- 
enty-four of the one hundred and sixty sessions of the 
Conseil d’Etat which had inquired into the subject. 
But he had studiously refrained from dealing with 
what one might style the dry routine of the law. He 
had, on the contrary, concentrated his attention upon 
matters which bore upon the general welfare. He was 
vitally interested in every problem that dealt with fam- 
ily relations, death or public polity. He appears to have 
left the solution of all routing subjects to the juris- 
consults who surrounded him. 

It is quite probable that the Man of Destiny looked 
upon the Law Merchant as being one of those topics 
that interest a special class rather than society in gen- 
eral. The French statute now in force, it may be men- 
tioned, segregates the Tribunaux de Commerce from 
the ordinary Tribunals of First Instance. The judicial 
system of France, properly so called, does not extend 
to these Commercial Courts. The French Magistrat de 
carriére does not sit in that forum. The judges who 
there preside are men of affairs chosen by a special 
mercantile electorate. There is, in a word, in France, 
a more far-reaching line of cleavage between a trader 


1. Locré, La législation civile 


criminelle de la 
France, Vol. I, page 123 


commerciale et 
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and a non-trader than anything known to the English- 
speaking world. 

I mention this Gallic point of view as it may, per- 
haps, account for the cobwebs which the Master Mind 
allowed to form upon the draft submitted by the Com- 
mercial Code Commission. It might, however, be more 
pertinent to refer to the fact that shortly after that body 
had handed in its recommendations the indefatigable 
General once again drew his sword. But, be all this as 
it may, it was he who, from the depths of Prussia and 
Poland, and amidst the smoke of battle, wrote to Paris 
giving peremptory instructions that the Conseil d’Etat 
should get down to work and pass upon the proposed 
measure.” 

It was a sensational bankruptcy that thus directed 
the Emperor’s attention to the necessity for action. It 
appears that the breaking out of hostilities had been 
followed by an ever-increasing number of business fail- 
ures. These financial troubles were, at first, accepted as 
mere incidents of every day life. They passed more or 
less unnoticed. But, suddenly, a big crash occurred. 
There was something so spectacular and so unsavory 
about this explosion that public opinion was aroused. 
With the scandal of this insolvency ringing in his ears 
the man whose personality is engrained in every line 
of the French Civil Code awoke to the reality of the 
situation. He saw that France, as a whole, was inter- 
ested in having an adequate Bankruptcy law. He 
recognized that a vital question of public polity was at 
stake. As soon as he had become convinced of this 
fact he acted—and made others act. He did not burn 
the wires between his headquarters and Paris for the 
simple reason that there were no telegraph lines to 
laden with urgent orders. But he saw to it that the 
old report was unearthed and given immediate con- 
sideration. 

His reaction to this startling failure was that the 
maintenance of law and order required that remedial 
legislation be enacted without delay. The ordinary pro- 
visions of the Commercial Code, however, meant but 
little to him. One, therefore, notes that when he re- 
turned to Paris he did not attend the sessions of the 
Conseil d’ Etat, which dealt with the general aspects of 
the Law Merchant. He, nevertheless, insisted that 
regular reports of its deliberations should be sent to 
him. But when once the labors of the Privy Council 
reached the chapters dealing with Bankruptcy, this 
passive part ceased to appeal to his active mind. He 
felt that a problem confronted France which required 
his active intervention in order to hasten a proper solu- 
tion. And he went about the work with characteristic 


2 Locré, Vol. I, page 128. 
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rgy. He was a busy man. He could devote but 
r days to the sub In order not to lose any time 
had his advisers come out to Saint Cloud. They 
rked every day from 7 A. M. until well into the 


; 


sessions was held on July 28, 
tences of the minutes of that 


Presiding Officer dominated the 


The first of 
1807. The opening ser 
eting show how 
re proceedings. They read as follows: 
“Napoleon had a report made to him of the gen- 
situation of tl wrk covering the compilation of 
Commercial C 
“Monsieur | At 


hichancelier explained the differ- 
livisions of the draft law, the systems which have 
adopted and the principal questions discussed 
fore the Conseil 
“Napoleon 
iling with failures.””* 
Once the ( 
upter he held to it 


too up the provisions of Book III 


in thus put his teeth into this 
th bulldog He listened 
tiently, or rather attentively, to Monsieur de Ségur 
» explained the principles which underlay the pro- 

sal submitted by the Commission 
“There are tw ols of thought,” said the jurist. 
One looks upon a business failure as an accident, a 
sfortune, as long as proof is not adduced that there 
” he continued, “takes the 


tenacity. 


should draw the inference from 
nsolvency exists that there may 


een committed tl 


e very fact that 


have been fraud.” 


After having traced this distinction Monsieur de 
gur went on to explain that the Privy Council had 
these two extremes. He 

that body had decided that it 
mere fact of failure creates a 


sé 


ould not admit tl 


presumption of fraud it felt, nevertheless, that the In- 
solvent Debtor should be called upon to render a rigor- 
us account of his stewardship. And the proponent of 


the mechanics of its various 


irticles. He was waxing quite eloquent when he was 


rapped to order: 


“T cannot understand these distinctions which you 
lraw between a fa un insolvent but honest debtor) 
nd a banqueroutier (an insolvent debtor who has 
broken the law). I fail to comprehend why there 


rule of law applicable to insolv- 
hese cases should be handled as 
\ hunter, while on a shoot, may 

The law does not create an 

benefit. On the contrary, he 
s arrested and charged with a specific offense. An 
nquiry is then made. If he is innocent, he is released.” 

“We are face to face with conditions that call for 
1 remedy. There is too much of an ‘I don’t care’ atti- 
present day insolvents. They parade 
ibout, perhaps, not with a stride of triumph, but at 
ll events, with an air of indifference. They should, 
t least, show to the public all outward evidence of a 
ian overtaken by a great sorrow. At present customs 
lave gotten into a bad rut and something must be done 
) correct them. If the insolvent debtor be put into 
change, even he be forthwith 


should be a speci 
I think tl 
ire all other offences 
iccidentally kill a 


eleased under bond.” 
It is probable tl 

eil d’Etat sought t 

mperor thus laid 


t the other members of the Con- 
exchange furtive glances while the 
lown the law during the early hours 


Locré, Vol. I, page 2 
4. Locré, Vol. XIX, page 476 


of that July morning of 1807. They knew their Chief 
too well to think that he wished to dragoon them into 
silence. It is, therefore, not surprising that the procés 
verbal of the sitting shows that as soon as these views 
had been expressed Monsieur l’Archichancelier replied : 

“The Commission did not think it proper to de- 
prive a man of his liberty before ascertaining whether 
or not his conduct merited such a sanction.” 

Napoleon came back at him like a flash. “In all 
failures,” said he, “there is what is known as a corps 
de délit, inasmuch as the Insolvent has done harm to 
his creditors. He may, possibly, have been in perfectly 
good faith. Such cases, however, are rare. Let him 
prove that he has acted honorably. Why, I repeat, 
should a special exception be created for his benefit? 
Let me cite the case of the Captain of a ship. If he 
has a wreck he is put into jail. If he is able to show 
that he was the victim of an accident he is released. I 
am not wedded to the idea of throwing a failli into 
prison. All I ask is that this meeting devise a practical 
means of keeping him from flaunting his position in 
the face of the public. I cannot tolerate his turning 
his embarrassment into a trophy of victory.” 

Monsieur 1 Archichancelier then sought to throw a 
different light upon the discussion by pointing out that 
a failure did not alone interest public order. “It con- 
cerns equally,” he insisted, “and perhaps, in a more 
immediate sense the creditors of the Insolvent. If they 
find their debtor thrown into prison they may,” he 
urged, “lose their best chance of recouping their loss.” 

He, who had so often read through the plans of 
opposing generals, was not disconcerted by this sally. 
It merely served to stimulate his mind. He held his 
ground with great tenacity. “I do not care to do any- 
thing that may jeopardize the rights of creditors,” he 
retorted. “It is, however, obvious to my mind,” he con- 
tinued, “that we cannot depend upon them to champion 
the general welfare. One dominant idea governs them. 
It is to collect their money as soon as possible. It, 
therefore, behooves us to evolve a solution which, while 
conscious of the interests of creditors and of the neces- 
sity of doing nought that may cause irreparable injury 
to an innocent but unfortunate debtor, will, neverthe- 
less, put upon the latter just that measure of sackcloth 
and ashes which corresponds with the state of his purse. 
The inside of a jail, should he remain there but an hour, 
would accomplish this.” 

After a Monsieur Crétet had expressed his views 
on this point the argument drifted into another channel. 
The French police make it a cardinal rule in dealing 
with all mysteries that “il faut chercher la femme.” 
These Gallic jurists, therefore, somehow or another, 
brought the wife of the Insolvent Debtor into their 
debate. This incited the husband of Josephine to make 
another assault upon debtors who do not pay their 
creditors and yet insist upon not bowing their heads. 
It will be recalled that in those days he still looked 
upon marriage as an institution for better or for worse. 
He, therefore, considered it an outrage upon public 
decency that a wife, even if separate in property from 
her husband, should be permitted to wear diamonds 
when his creditors remained unpaid. Had he been an 
Englishman he would have said that he found such 
practices “shocking.” 

The entire argument developed by the outraged 
champion of propriety probably ran counter to the basic 
principles of French law. Some of his ideas must 
almost necessarily have struck his listeners as the rank- 
est heresy. The point which I am endeavoring to make, 
however, is not that Napoleon Bonaparte was a juris- 
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consult. It is this: he took an active, intelligent and 
forceful interest in the labor of the codification that 
occurred during the years of his leadership. My thesis, 
if I have such objective, is to show that he threw his 
personality into the work and that he should be looked 
upon as being far more than the driving power back of 
the five main codes now in force in France. 

But whether Napoleon did or did not overlook the 
fact that a French woman may validly hold property 
in no way merged into that of her husband he appears 
to have been on far surer ground when he urged that 
certain salutary presumptions in regard to her assets 
should be incorporated into the law. But be all this as 
it may, the dominant note that ran throughout the 
entire discussion of that lengthy sitting of July 28, 
1807, was that the good name of France required that 
fraudulent bankruptcies should not be tolerated. The 
Emperor, whatever criticism may be made of the de- 
tails of his argument, looked at the question from the 
point of view of a statesman when he made the public 
weal the supreme criterion of every proposal. His 
refusal to allow creditors to dominate the situation be- 
spoke a fundamental appreciation of the outstanding 
issue involved. 

When the Conseil met the next morning shortly 
after the lark had told the hardworking Ruler that it 
was time to begin anew a metamorphosis had taken 
place in the attitude of the Chairman. On the eve, his 
vehemence might have been likened to that of a fire- 
eater. He wanted to throw Insolvent Debtors into jail 
and to strip their wives of all jewelry. When the new 
day dawned he was as belligerent as ever. But this 
time his was the chivalrous part of the defender of the 
non-trader who had signed a promissory note. 

Here, once again the opening words of the procés 
verbal give the cue to Napoleon’s mode of treatment of 
a point of law. As soon as the Assembly had been 
called to order he said: 

“Under the old jurisprudence for the non-payment 
of what kinds of negotiable instruments could one be 
imprisoned for debt?’ 

The answer to the question thus submitted gave 
the various legal lights ample opportunity to display 
their brilliancy. After Messicurs Crétet, Siméon, 
Lacuée and others had held forth and after the Chair- 
man had intervened with a remark or two which con- 
nected so much learning with the question before the 
house, Napoleon said : 

“Now, gentlemen, let us examine the problem by 
beginning at the beginning. Imprisonment for debt is 
obviously an accessory. The primary inquiry should 
consist in ascertaining, as does Article I of your draft 
law, whether one shall consider as an act of commerce 
the simple signature of a bill of exchange. 

“It is clear that you can write into the code a 
provision which declares that this simple signature of 
a negotiable instrument constitutes an act of commerce. 
It is also clear that you can make the Tribunaux de 
Commerce competent to try cases dealing with such 
bills. But it is really impossible, by a sweep of the 
pen, to make a signature ‘in fact,’ as distinguished from 
‘in law,’ an act of commerce.” 

After having thus laid his predicate, the Soldier 
who often spoke like a lawyer, asked his hearers to 
weigh the consequences of what they proposed to do. 
The gist of his argument was that the draft which lay 
before them played havoc with the general rules of 
law fixed by the Civil Code. Some of his coworkers 
did not see eye to eye with him. They interrupted him. 


5. Lecré, Vol 
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The discussion became general. Messi 


Defermon and I’Archichancelier got into the thick of 
Finally Napoleon sought to boil down the whole pz 
lem into a reductio ad absurdwn. He said: “If y 
theories hold good you would have to add to the ill 
trations of acts of commerce, given in your Artic] 
the following words: ‘and all promissory notes iss 
in sales of immovable property.’ Who would dar 
make such a monstrous suggestion ?’”® 

Before night interrupted the work of these n 
who had arisen so early the language which the n 
indefatigable of all of them had challenged was stricl 
out of the text—and the rest of the proposal was 
committed for further study. 

If one returns to the deliberations of the previ 
day one readily grasps why Napoleon so tenacious 
opposed the idea that the mere issuance of a pron 
sory should be considered to be an act of commer 
It probably made but little difference to him whet! 
the Civil Courts or the Commercial Tribunals we 
competent to hear cases that might arise out of the n 
payment of a bill of exchange. The statement may 
hazarded that such technical distinctions were mea 
ingless to him. What he had in the back of his mi: 
seems to have been that ways and means should 
devised whereby a trader, who did not respect his s 
nature, could be jailed, but that no such heroic meas 
ures should be applicable to a non-trader who cou 
not meet a maturity. 

In considering what I am assuming to be 
Emperor’s objective one should not forget that he was 
a child of his age. The earlier years of the XIX Ce: 
tury thought in terms of imprisonment for debt. Or 
should, therefore, apply 1807 lenses to the proble: 
under inquiry. When this is done Napoleon stands out 
as a humane reformer who seeks to lighten the burdens 
of a debtor rather than as the cruel reactionary wh 
endeavors to put an Insolvent into jail. 

Approaching the subject from this angle of visio 
it is interesting to reread the minutes reported | 
Locré. They show that the Corsican almost worshipp« 
at the shrine of punctuality. He made it clear that 
imprisonment for debt was necessary in order to make 
a merchant understand the meaning of exactness. But 
he refused to draw from this the corollary 
trader should be bound by the same rule 

“But,” said Monsieur Beugnot, “promissory not 
circulate with great ease and rapidity. They pass fror 
hand to hand. They are the same as cash. This metalli 
value will disappear if the guarantee of payment at 
fixed date is no longer assured.” And having thus dé 
fined his position the jurist went on to paint in glowin, 
terms the beneficent effects of credit. His eloquence 
brought forth this retort from the chai: 

“I consider that credit can readily cease to be 
blessing. I am not speaking of trade. I am thinking 
of the non-trader. It is often a misfortune for or 
who is not a merchant to have too much credit. | 
encourages extravagance. It gives one an incentive t 
run through one’s property. Men, who are not me: 
chants, rarely require credit”. 

And, after other speakers had made their voices 
heard, the Emperor added: “Your innovation will fil! 
fathers of family with dismay. They will fear that 
their children, carried away by the enthusiasm of yout! 
may contract indiscreet debts and wake up from the 
illusions when the doors of a debtor’s prison shall hav 
closed upon them”. And then, he went on, “promis 
sory notes have not always a licit cause. Once one get 
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from bills issued by a trader these I. O. U.’s may 
r gambling debts, they may be the price of a de- 
h, they may esent any imaginable folly. Im- 
mment for such notes would be intolerable.” 


He we — 7 
Hie was prob 


pressed somewhat hard by the 
yorters of the act, for it is noted that towards the 
of the discussion—it may have been after dinner— 
uid : 
“Under your n a courtesan should apply 
ess to a young man and force him to sign a note 
could rush him before the Commercial Court and 
e him imprisoned for debt. He would not be per- 
had been assaulted, deceived, 
yunal would not allow him to 
uld be a case of money or jail.” 
Monsieur Regnaud said that the 
of exception to the woman’s peti- 
and because Monsieur l’Archichancelier said that 
ould not, under the special rules applicable in the 
mmercial Court, that the Presiding Officer adjourned 
meeting. Judging from the fact that when it con- 
ed the next morning, July 29, at seven, he asked at 
j nce as to what the old law was as to imprisonment for 

t it looks as if ral gentlemen may have studied 
night long. 

The opening words of the minutes of the fore- 
hering held August 1, 1807, show that Napoleon 
ed for a complete report as to all discussions pro- 
‘ked by the provisions of Book III covering revendi- 
tions in Bankruptcy matters. The way in which the 

hairman thus forced the discussion upon specific 
ints clearly showed that he had gone through the 
4 ntire code and had reduced his personal intervention 
en to those points which he deemed to be vital. Upon 
ese he wanted enlightenment before committing him- 

f 


1 to allege that he 
‘damaged’. The Tril 
his mouth. It wo 
It was becaus« 


1 could file a bill 


Messieurs de Ségur, Bégouen, Treilhard, Bigot- 
‘réameneu and others had a good deal to say before 
mn their Sovereign opened his mouth. When he finally 
that | so he said: 

“I am afraid that I fail to grasp the basic prin- 
ple that underlies s discussion. I do not under- 
tand why one should be permitted to claim such goods 

may have been sold to a failli when by the same 

ndicate money which may have 
een advanced to him. I know that the argument is 
t up that one can identify merchandise but that cash 
ears no earmarks. But this theory can be carried too 
Commercial paper, for example, can be traced. 

he whole question is one which should be considered 
its broadest possible aspect. This meeting should 
eek to ascertain what will best subserve our manufac- 


*ken one cannot revé 


‘ turing interests, our trade and the legitimate demands 
creditors. Looking at the subject from this point 
view we should ask ourselves whether we should 


large or restrict this right of revendication”.’ 


After the subject had been thrashed out fairly 
roughly His Majesty said: 

“It is encumbent upon us to fix the three follow- 
g points: 

“(a) At what moment does the right of property 
f a purchaser come into being? 

“(b) If merchandise perish in transit does the 





- ss fall upon the vendor or upon the purchaser? and 
sr “(c) Has the vendor in all cases a right to claim 
mi jon’ 

price! 


vment of the purchase 


. Locré, Vol. IX, p. 498 
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“If,” he asked, “a purchase of merchandise should 
have been shipped on the same day in two separate 
cases, and one reach its destination and the other be 
lost in transit, may the vendor retake the first parcel 
and will he, at the same time, have a right to claim 
payment for the other?” 

Monsieur Jaubert observed that Article 1583 of 
the Civil Code answered the question. Napoleon read 
it and replied: “The text quoted is against the vendor.” 
But a few moments later he inquired: “What did the 
old law have to say about this?” And then, just before 
he adjourned the sitting, the Emperor said: “In our 
final adjustment of this problem we must be definitely 
fixed as to what the existing legislation now provides 
and we must know just what are the wishes of our 
commercial interests. I delegate Monsieur Jaubert to 
make an investigation and to draw up a report on these 
two points.”” And then the Chairman let his gavel fall 
and declared the meeting adjourned. 

The next session was held on August 8, 1807. His 
Majesty again occupied the chair. Monsieur Jaubert 
submitted his findings. They were quite voluminous. 
After they had been read the man at the head of the 
table, unable to fathom what was the author’s personal 
opinion in respect of the question about which he had 
written at such length, called out: “Mais, Monsieur le 
Rapporteur quel en est votre avis personnel?” Thus 
pinned down, Monsieur le Rapporteur, took a definite 
stand, and most of the delegates advanced views which 
coincided with those thus expressed. This report, and 
the debate which followed, satisfied the Chairman that 
the Conseil d’Etat was fully advised as to what the ex- 
isting jurisprudence and legislation really were and as 
to what the Trade and Manufacturers wanted the new 
law to provide. He, therefore, gave his sanction to the 
articles which were then before the house. They were 
declared adopted. And then, without further formal- 
itv, the assembled jurists were dismissed. 
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quired. But an otherwise plain meaning should not be dis- 
torted merely for the sake of finding a purpose for this ad- 
ministrative requirement. If a reason must be found it 
exists in the general desirability of the requirement as an 
administrative matter. It serves to keep the Commissioner 
in closer touch with the matters which 'he is charged to 
administer.’ It avoids claims of improvident execution of 
waivers and unauthorized exactions by subordinates of the 
Department for the ‘purpose of curing their own delin- 
quencies. And it provides a formal procedure, which is 
generally desirable for the Commissioner, collectors, and 
subordinates in the Department. That other means might 
have been devised for the same purpose is of no significance. 
The remaining portion of the opinion was devoted 
to a discussion of the applicability of the later statutory 
provisions to waivers which had been executed prior to 
their passage. In this connection the Court pointed out 
that the cases here fell outside the situations specifi- 
cally excluded from operation of the provisions in 
question, and that no reason appeared for not applying 
the provisions to waivers previously executed. 
The cases were argued by Mr. James Craig Pea- 
cock and Mr. Harold C. Haskell for the taxpayers 
and by Mr. Claude R. Branch for the Government. 
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ETHICS 








Opinion No. 17 

CANDOR AND FatRNEsS: Candor and fairness re- 
quire that notice of a motion to substitute attorneys be 
given the attorney whom it is sought to displace, irre- 
spective of the rules of court. 

COMPENSATION: An attorney’s right to compen- 
sation is a professional right which other attorneys 
should give him reasonable opportunity to assert and 
protect. 

RELATIONS WITH OTHER ATTORNEYS: The un- 
professional conduct of an attorney does not relieve 
other attorneys from professional obligations in their 
relations with him. 

The conduct of certain lawyers, some of whom 
are members of the Association, was investigated by 
the Committee. The facts, as determined by this in- 
vestigation, caused the propriety of their conduct to 
be questioned, and the Committee’s opinion was re- 
quested. The answers to the questions presented 
would seem so self-evident that their submission would 
appear frivolous, were it not for the fact that the 
members of one of the large law firms in the country, 
at a firm conference held to consider the matter, de- 
termined that, under the circumstances which will be 
stated, the lawyers involved were justified in their de- 
parture from the usual standards of proper profes- 
sional conduct. The circumstances, as determined by 
the investigation, are: 

A law firm, representing R— Co. and S—, employed A— 


a lawyer in another state, to bring two attachment suits for 
these clients against a corporation doing business in the state 
where A— was practicing, A—’s fee to be a a certain percentage 
of whatever amount might be recovered -was one of R— 
Co.’s employees to whom part of R Co.’s claim was as- 
signed, so that both suits were actually in R— Co.’s interest 

While the cases were pending R— Co. became a bankrupt 
and it then developed that another concern, W— Co., claimed 
an interest in the subject matter in the form of an assignment 
of the claims against the debtor corporation. BB—, a law 
firm in still another state, informed A by telegraph that 
they represented W— Co. and asked A—’s cooperation. At 
the same time they retained CC—, a law firm located in the 
same city as A—, as local attorneys for the W— Co. 

CC— conferred with A— regarding an offer of settlement 
made by the debtor corporation which their client desired to 
accept. After satisfying himself as to W— Co.’s rights, A— 
informed CC— that he was agreeable to the proposed settle- 
ment provided an agreement was made for the payment of 
his agreed fee. CC— stated they had no authority to consent 
thereto. A— thereupon communicated with the attorneys who 
had employed him and they, in turn, communicated with BB—, 
but nothing definite was determined 

During this time BB— wrote CC—, asking whether there 
was not some way of row, the matter without paying A—’s 
fee. They suggested to CC— that A—’s consent might be 
procured by placing in escrow the amount he was claiming, 
subject to a later determination of his fees. CC— did not 
submit this proposition to A— but, without notice to him and 
without his knowledge, filed motions, which the court granted, 
by which they substituted themselves for A— as attorneys for 
the plaintiffs in the pending cases and substituted W— Co. 
as plaintiff in the place of R— Co. and S—. At the same time 
they filed stipulations settling the cases and entered final or 
ders. The settlement was thus effected without A— receiving 
any compensation for his services. 

The question presented is whether the members of CC 
were guilty of unprofessional conduct in not giving A—, the 
plaintiff's attorney of record, notice of a motion by which 
they caused themselves to be substituted for him as attorneys 
for the plaintiff. 

Though BB— had given CC— no instructions to make 
such a motion without notice to A— and did not know until 













later that it had been so made, they saw fit, upon learning 
facts, to approve of CC—’s action, claiming 

(a) That A had no lien for the ar his fee 
the proceeds of the settlement. They cont that this « 
ated any professional obligation which mig} erwise ex 
requiring CC— to give A— notice of the motion of sul 


tion. 

(b) That the acceptance of the debtor 
was the only possibility of realizing anythi1 
the assigned claims, that the offer was « 
ate acceptance and would be lost by delay 
time for extended negotiations with A regal! 
that, therefore, CC— was justified in ignoring 
tesies or customs of the profession. They 
notice had been given, A— might have foun 
venting the proposed settlement. They give no reason for tl 
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belief, leaving only the presumption that they expected him t 
object to any settlement which would deprive him of his 

(c) That CC— was justified in departing from the usual 
standards of proper conduct because the amount claimed 
A— was excessive, though they admit that the amount 
asked was only the contingent fee agreed upon when he 
employed and give no reason why they or C( should be 
position to determine that his fee was excessive. 

(d) That CC— was justified in departing from the us 
standards of proper conduct because A— was guilty of su 
negligence in the handling of the matter as should deprive him 
of any right to compensation. They do not contend that | 
failed to follow instructions or that those under whose 
structions he acted were dissatisfied. Their only content 


is that more might have been realized if he had handled th 
matter differently. 

The Committee’s opinion was stated by M: 
Howe: 

We are not informed as to whether the rules of 
the court which granted the motions contain any pro- 
visions regarding notices of motions. We do not con 
sider the information material. It is the invariab! 
practice of the bar, in all courts of this country, that 
notice of motiohs in pending cases be given the attor- 
neys of record therein. Any other practice would 
feat that fair and impartial administration of justice 
for which our courts are instituted and which the mem- 
bers of the bar are sworn to uphold. Canon 25 reads 
in part: 

“A lawyer should not ignore known customs or practice 
of the Bar, or of a particular Court, even when the law pet 
mits, without giving timely notice to the opposing counsel.” 

We assume that in granting CC—’s motion tl 
court had no knowledge that it was presented without 
notice to the plaintiff’s attorney of record. In dispos 
ing of the many unopposed routine matters which ar 
constantly being presented to him, a judge may proj 
erly assume that the lawyers presenting them have c 
formed to the customary practices of the bar, as well 
as with the rules of court. One of the essential prin 
ciples of the profession is that a lawyer’s conduct 
both before the court and other lawyers, should | 
characterized by candor and fairness (Canon 22). CC 
did not act with candor and fairness toward A- 
failing to give him notice of the motion and, if 
failed to disclose to the judge that it was made wit! 
out notice, they also violated this Canon in their c 
duct toward the court. 

CC—’s failure to give A— notice was admittedly 
for the purpose of preventing him from obtaining tl 
fees to which he claimed to be entitled. Compensati 
for his services is an attorney’s professional right an 
in matters affecting a professional right, candor 
fairness require that other attorneys grant him mor 
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\ lawyer acting as a trustee 


not share professional responsibility 
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be assumed that the trustee 

greement for sharing of the fees to 

that the suggestion is made in 

at the trustee expects the “gift” 
ayment of money. 

attorney for a trustee in bankruptcy 


to voluntarily offer to the trustee a share of the fee which the 
attorney has received as attorney for the trustee. 

The Committee’s opinion was stated by Mr. Hink- 
ley: 

’ Canon 34 provides that “No division of fees for 
legal service is proper, except with another lawyer, 
based upon a division of services or responsibility.” 
The trustee in bankruptcy is not required to perform 
any legal services and does not share any of the profes- 
sional responsibility of the attorney for the trustee. 
Therefore, any division of the attorney’s fee would be 
contrary to Canon 34. 

The compensation of the trustee is fixed by statute. 
The court allows the attorney reasonable compensation 
for his services. If a division of fees is made by the 
attorney he either fails to get reasonable compensation 
for his services or deceives the court by a request for 
an excessive allowance. If he expects to make such a 
division there would be, as stated in Weil v. Neary, 
278 U. S. 160, 73 L.ed 243, a temptation “to seek so to 
increase the allowance as to secure a generous provision 
for both. Motive for excessive allowance could hardly 
be more direct.” 

It being improper for the attorney for the trustee 
to so divide his fee it follows that the conduct of an- 
other attorney (in this case the trustee) in asking 
such a division must be condemned and that condemna- 
tion must be accentuated where the attorney making 
such a request is acting in a fiduciary capacity. No 
argument is needed to show that a gift to the trustee 
of any share of the fee of the attorney would be, in 
effect, a division of that fee and would therefore be 


improper. 


Opinion No, 19 

CONFIDENCES OF A CLIENT: When a client aids 
in the prosecution of charges against an attorney he 
waives the protection of such of his confidences as are 
material to the proceeding. 

A member of the Association asks the Commit- 
tee’s opinion regarding an attorney’s duty in respect 
to the confidences of a client in connection with a mat- 
ter in which the client (a) has given voluntary testi- 
mony to a court which is investigating a complaint re- 
garding the professional conduct of the attorney, (b) 
has voluntarily given his correspondence with the at- 
torney to a government official conducting an investiga- 
tion of the attorney’s conduct and, (c) has voluntarily 
testified before a Grand Jury which is considering the 
indictment of the attorney. 

The question presented is whether the client’s ac- 
tions have been such as to release the attorney from 
any professional obligation to maintain the client’s con- 
fidences regarding the matter. 

The committee’s opinion was stated by Mr. Gal- 
lert : 

If a lawyer is falsely accused by his client, he is 
not precluded from disclosing the truth in respect to 
the false accusation (Canon 37). If the client has 
aided in the prosecution of charges against an attor- 
ney, such attorney has a right to reveal the confidences 
of the client when such confidences are material to the 
proceeding; unless this were so, the attorney many 
times would be subject to grave injustice. 

Moreover, the object of sealing the attorney's lips 
is the protection of the client and when the latter vol- 
untarily aids a prosecution against the attorney for 
conduct in connection with the matter in which the 
confidences were given, he would appear to have 















waived such protection as to those particular con- 
fidences. 

However, the line should be strictly drawn in de 
termining the materiality and relevancy of what the 
lawyer may properly disclose, since the fear of his dis- 
closure of confidential information as to his client 
might easily be used to stifle disbarment or criminal 
proceedings against him. 





Opinion No. 20 
RELATIONS WITH CLIENT 

The impropriety of an attorney paying the ex- 
penses of litigation applies to the prosecution of claims 
before an International Claims Commission. 

A member of the Association has asked the Com- 
mittee to express its opinion as to the propriety of an 
attorney paying the expenses incident to the presenta- 
tion and prosecution of a claim before an International 
Claims Commission. As the prosecution of such a claim 
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is not the prosecution of a suit in court, he desir 
to know whether the payment of these expenses wou 
fall within the inhibition of Canon 42. 

The Committee’s opinion was stated by Mr. Pac: 

Canon 42 provides that “A lawyer may not pro; 
erly agree with a client that the lawyer shall pay « 
bear the expenses of litigation” and Canon 26 provide 
that lawyers in rendering professional services befor 
tribunals other than courts, are governed by the sam 
principles of ethics as govern them in litigation. An 
agreement to bear or pay such expenses would thers 
fore be improper. 

Canon 42 further provides, however, that the law 
yer “may in good faith advance the expenses as a mat 
ter of convenience, but subject to reimbursement.” || 
the payment in this instance comes under the secon 
part of the Canon, then such advance of expenses, 
good faith, by the attorney, would not be a violatio: 
of this Canon. 
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(Prepared for the AMERICAN Bar AssoOcIATION JOURNAL by Elizabeth B. Hotchkiss, Secretary-Librarian of 


the Air Law Institute, Chicago, Illinois. ) 


I. BIBLIOGRAPHY ON AERONAUTICAL LAW AND 
Arr Property LAw 
A. Treatises and Monographs 
Cases on Air Law, 1930, Carl Zollmann; 
lishing Co., Minneapolis, Minn 
The Problem of Aerial Law, 1929, B. K. Mukerjea, Cal- 
cutta Univ. (privately printed) 
Aircraft Law Made Plain, 1929, 
Thomas Book Co., St. Louis, Mo 
Aeronautical Law, 1929, W. 
Byrne and Co., Washington, D. 
The Law in Relation to Aircraft, 1928, L. A. Wingfield 
and R. B. Sparkes; Longmans, Green and Co., N. Y 


West Pub- 
George B. Logan; 


Jefferson Davis; John 


A Treatise on Aviation Law, 1928, Henry G. Hotch 
kiss; Baker, Voorhis and Co., N. \ 
The Law of Aviation, 1927, Rowland W. Fixel; Mat 


thew Bender Co., Albany, N. Y 

Law of the Air, 1927, Carl 
lishing Co., Kansas City, Mo 

International Law, 1926, L. Oppenheim (4th ed.) 2 vols., 
Longmans, Green and Co., N. Y 

Aircraft in Commerce and War, 1926, J. M. 
Longmans, Green and Co., N. Y. 

Recent Developments in International Law, 
James W. Garner, Univ. of Calcutta Press (Tagore 
tures), 

Commission International de Navigation Aérienne—Of 
ficial Bulletins of International Commission (1922-) printed 
in French and English. Ed. Blondel la Rougery, Paris, or 
20 Avenue Kleber, Paris. 

Textbook of Aerial Law and 
Navigation, 1920, Henry Woodhouse; 
Co., N. Y. 

Aircraft in Peace and the Law 
Macmillan and Co., N. ¥ 

Sovereignty Over the Air, 1912, Sir H 
Clarendon Press, Oxford. 

The Law of the Air, 
of London Press. 

Air Sovereignty, 1910, Jenny 
Martinus Nijhoff, La Haye. 


B. Articles 


Ownership of Airspace, 1930, John A. Eubank; 34 Dick- 
inson Law Rev., No. 2, pp. 75-104, Jan. 1930. 

State Agencies of Control and Enforcement of Aero- 
nautical Laws, Reed G. Landis; I Journal of Air Law No. 
2 (April 1930). 

Aircraft as Common Carriers, Carl Zollmann; I Journal 
of Air Laws No. 2 (April 1930). 


Zollmann; Vernon Pub 
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Regulations for 
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1919, J. M. Spaight; 
Erle Richards; 
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Incorporating Federal Laws into State Legislation by 
Reference, Fred D,. Fagg, Jr., I Journal of Air Law No, 2 
(April 1930). 

Survey of Commercial Aerial Navigation Laws of Latir 
America, Julius I. Puente; I Journal of Air Law No. 
(April 1930). 

Development of International Rules of Conduct in Air 
Navigation, Clement L. Bouvé; I Air Law Review No. 1 
pp. 1-39, 1930. 

State Regulations of Aircraft, W 
Air Law Review No. 1, pp. 47-60, 1930 

Survey of State Aeronautical Legislation, Harry J 
Freeman; I Air Law Review No. 1, pp. 61-84, 1930 

Public Utility Air Rights, Theodore Schmidt; I Jour 
nal of Air Law No. 41, Jan. 1930, pp. 52-76. 

Germany and the Aerial Navigation Convention at 
Paris, October 13, 1919, Dr. Alfred Wegerdt; I Journal of 
Air Law No. 1, Jan. 1930, pp. 1-33 

Carriage of Passengers by Air, Edward A. Harriman 
I Journal of Air Law No. 1, Jan. 1930, pp. 33-52. 

The Certificate of Convenience and Necessity Applied 
to Air Transportation, Thomas H. Kennedy; I Journal of 
Air Law No. 1, Jan. 1930, pp. 76-9 

Negligence in the Operation of 


Jefferson Davis; | 


Aircraft, James W 


Stiles; 18 Kentucky Law Journal No. 2, 1930, p. 141. 
Damage Liability in Aircraft Cases, Arthur L. New- 
man II, 29 Col. Law Rev. Dec. 1929, pp. 1039-51. 
Air Passage—European Ticket Exemption Clause, 14 
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Aeronautics—Current 14 Minn. L. Rev 
No. 1, p. 64, Dec. 1929. 
The Air Passenger and His Insurance, 


33 Law Notes No. 6, p. 105, Sept. 1929. 


Legislation, 


Ralph Straub 


Establishment of Airport as a Public Purpose, 8 Tenn 
L. Rev. No. 1, p. 64, 1929. 

Trends in Aviation Legislation, Harry J. Freeman; 
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The International Air Navigation Conventions and th« 
Commercial Air Navigation Treaties, Fred D. Fagg, Jr. 2 
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Aeronautics from a Legal Point of View, Capt. Rowan 
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Airports, Carl Zollmann; 53 Am. L. Rev. pp 
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The,Liability of the Aviator to Third Person, Rudolf 
Hirschberg; 2 So. Cal. L. Rev. p. 405, 1929 

Who Owns the Air Space? John A. Eubank; 63 Am 
L. Rev., pp. 1-32, 1929. 

Air Rights, Laird Bell; 23 Ill. L. Rev. pp. 250-64, 1928 


The Michigan Statute Regulating Aerial Navigation Is 
Void Insofar as It Is in Derogation of Vested Rights, 11 
Bi-monthly L. Rev. U. Detroit, pp. 159-176, 1928. 
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Jural Nature of Land, Stuart Ball; 23 Ill. L. Rev. pp. 


Property in Air as Affected by the Airplane and Radio, 
ram L. Jome; 4 Jour. Law and Pub. Util., pp. 257-272, 
Vertical Extent Ownership in Land, Stuart Ball; 
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Beginnings of Organized Air Power: A _ Historical 
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Recent Developments in the Law of Aeronautics, 
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Aeronautical Leg 
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International Aerial Law and the Peace Conference, 
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Amer. L. Rev. 


Zollmann; 53 


879-896, 1919 

The International Flying Convention, Blewett Lee; 23 
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C. Reports 
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nc., Baltimore, Md 

General Rules and Regulations Governing Aeronautics 
Adopted by the Department of Internal Affairs and Ap- 


rroved by the State Aeronautics Commission. Adopted 
and Approved June 6, 1928, effective July 1, 1928. Harris- 
urg, Penn. Bureau of Aeronautics 

Department of Commerce, Aeronautics Branch. Aero- 


nautics Bulletin No. 18, 1928, State Aeronautical Legisla- 
tion and Abstract of State Laws. 


The Annals of tl American Academy of Political 
Science, Vol. CXXXI, 1927, 3622-24 Locust St., Philadel- 
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Civil Aeronautics Legislative History of the Air Com- 
rerce Act of 1926, Together with Miscellaneous Legal 
Material Relating to Civil Air Navigation (1928), Govt. 


rinting Office, Washington, D. C 

International Aerial Regulations, Capt. Rowan A. 
reer; Govt. Printing Office, 1926 

Convention for the Regulation of Aerial Navigation, 
Paris, Oct. 13, 1919, Treaty Series, 1922, No. 2, London, 


Office. 
vernmental Activities in Aeronau- 
Committee for Aeronautics, 1920, 


reat Britain, Foreign 
Organization of G 
ics, U. S. Nat. Advisory 
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D. Case Notes 
Airplanes as Cor Carriers, 60 Am. L. Rev. pp. 
128-30, 1926. 
Airplane as a ‘ mon Carrier, 24 Mich. L. Rev. pp. 


619-20, 1926. 


m Carrier of Passengers; Acci- 
Law Rev. pp. 357-8, 1926. 


lL L. Rev. pp. 


Airplane as a ( 
lent Insurance, 4 N. \ Re 
Airplanes as Common Carriers, 20 I 


511-13, 1926; 1 Ala. L. Jour. pp. 185-6. 
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A. General Treatises 


Law of Radio Comunication—1927, Hon, Stephen B. 
Davis, New York. 

Law of the Air—1927, 
Book, Kansas City, Mo. 
1930, p. 178.) 

Cases on Air Law—1930, Carl Zollmann; West Pub- 
lishing Co., Minneapolis, Minn. 

Radio Law—1929, W. Jefferson Davis; Los Angeles, 
California, (Reviewed in: Am. Bar. Assm Jour., Jan. 1930, 
». 44; I Air Law Rev., Jan. 1930, p. 177; Washington Eve- 
ning Star, Jan. 7, 1930.) 


B. Law Review Articles 


Practice and Procedure Before the Federal Radio Com- 
mission, Louis G. Caldwell; I Journal of Air Law No. 2, 
April 1930, 

Radio Legislation Pending Before Congress, Louis G. 
Caldwell; I Air Law Review No. 1, pp. 39-46, Jan. 1930. 

Decisions under Radio Act of 1927, Louis G. Caldwell; 
Am. Bar Assn. Jour. Vol. XVI, No. 1, Jan. 1930, 

Recent Radio Legislation, Dr. Irvin Stewart; Am. Pol. 
Sci, Rev., 23:421, May 1929. 

The Developing Law of the Air, Nathan William Mac- 
Chesney; 8 Nebraska Law Bulletin, pp. 53-69, July 1929. 

Wrestling With the International Telegraph Code, 
Howard S. LeRoy; Amer, Bar Assn, Jour., Vol. 15, p. 445, 
July 1929. 

Legal Phases of Radio Communication, Robert Carle- 
ton Smith; Jour. of Business, Univ. of Chicago, Vol. 2, 
No. 3, July 1929. 

Corporate and Property Rights in Radio, H. L. Davis; 
Corporate Practice Review, Vol. II, No. 3, Dec. 1929. 

international Radio Communication in the Americas, 
Dr. Irvin Stewart; Proc. of Los Angeles, Center of Amer. 
Acad. of Pol. & Soc. Sci. Vol. I, No. 1, July 1928. 

The International Radiotelegraph Conference of Wash- 
ington, H. S. LeRoy; Amer. Bar Assn. Jour., Vol. 14, 
p. 86, Feb. 1928. 

The International Radiotelegraph Conference of Wash- 
ington, Dr. Irvin Stewart; Amer. Jour. Int. Law Vol. 22, 
p. 48, Jan. 1928. 

International Radio Relations, W. Jefferson Davis; 
Geo. Law Jour., Vol. 16, p. 400, June 1928. 

How the U. S. Senate Vetoes Spoil Our Radio Rights, 
J. H. Wigmore; 22 Ill. Law Rev. p. 750, March 1928. 

Property in the Air as Affected by the Airplane and 
Radio, H. L. Jome; 62 Am. Law Rev. pp. 887-914, Nov.- 
Dec. 1928; 4 Jour. Law and Pub. Util. 257-272. 

Law of Radio Communication With Particular Refer- 
ence to Property Right in Radio Wave-Length, Marq. Law 
Rev., Vol. 12, pp. 179, 299, April-June 1928. 

Libel and Slander by Radio, Hon. Stephen B. Davis; 
34 Case and Comment, p. 67, June-August 1928. 

The Law of Radio Communication, Hon. Stephen B. 
Davis; 20 Law and Bank, p. 298, September-October 1927; 
266 U. S. 636. 

Problems in the Law of Radio Communication, F. S. 
Rowley; I Univ. of Cincinnati Law Rev. p. 35, Jan. 1927. 

Infringement of Musical Copyright by Radio, 75 U. Pa. 
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Protection of Broadcasting Stations from Interference, 
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Radio and Copyright, Carl Zollmann; 11 Marq. L. Rev. 
146, 1927. 

Federal Control of Radio Broadcasting, 39 Yale Law 
Jour., pp. 245-256, Dec. 1929. 

Federal Radio Act, Michigan Law Review, Vol. 
XXVIII, No. 2, p. 194, Dec. 1929; Michigan State Bar 
Jour., Vol. IX, No. 2, p. 194, Dec. 1929. 

Canadian Decision on Radio Patents, 28 Patent and 
Trade Mark Review, No. 3, Dec. 1929. 

Pending Litigation Marks Beginning of Radio Juris- 
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Miscellaneous Notes and Comments on the Radio Act 
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W. A. Shumaker; 28 Law Notes, 25, 1924. 
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Committees 


Report of the Standing Committee on Radio Law of 
the American Bar Assn., 1929, Reports of American Bar 
Assn., Vol. 54. 

Report of the Committee on International 
Law, 1928, Reports of Amer. Bar Assn., Vol. 53, p. 403. 

Report of the Standing Committee on Air Law of the 
American Bar Assn., 1928, Reports of the Amer. Bar Assn., 
Vol. 53, pp. 143, 317. 

Report of the Standing Committee on Air Law of the 
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Interim Report of the C 
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D. Government Publications 


Hearings before Senate Committee on Interstate Com- 
merce on Senate Bill 6, 7ist Congress, 1st and 2nd Ses- 
sions, to establish a Commission on Radio Communication, 
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time to time both by Senate Committee and House Com- 
mittee on various Radio bills. Govt. Printing Office, 1928. 


Radio Laws of the United States, 1929, Elmer A 
Lewis, Supt. of House Document Room, H. R. (A com- 
pilation of all Radio legislation to date). Govt. Printing 
Office. 

Washington Radiotelegraph Convention, 1927, Treaty 
Series No. 767. Govt. Printing Office, 1929, 

North American Agreement of March 1, 1929, Treaty 
Series No. 777-A. 


Third Annual Report of the Federal Radio Commis- 
sion, Govt. Printing Office, 1929. 

Brief of the Federal Radio Commission in Intercity 
Radio Telegraph Company v. Commission, No. 4987, Court 
of Appeals, District of Columbia, Govt. Printing Office 

Miscellaneous international conventions, in which radio 
communication is incidentally covered, such as the Conven- 
tions concerning safety of life and property at sea, Lon- 
don, 1914 and 1929, and the International Air Navigation 
Conventions, Paris, 1919 and 1929, 

Second Annual Report of the Federal 
sion, Govt. Printing Office, 1928. 

Radio Facts and Principles, Limiting the Total Num- 
ber of Broadcasting Stations which may operate simultan- 
eously in the United States, Testimony of John V. L. Ho- 
gan. Govt. Printing Office, 1928. 

First Annual Report of the Federal Radio Commission, 
Govt. Printing Office, 1927. 

Report of the Federal Trade Commission 
Radio Industry,” Govt. Printing Office, 1924. 

Regulations Governing Radio Operators and the Use 
of Radio Apparatus on Ships and on Land, Department of 
Commerce, Govt. Printing Office, 1919 

Monthly Radio Service Bulletin 
Division, Department of Commerce, Govt 
1919 to date. 


Radio Commis- 


on “The 


published by Radio 
Printing Office, 


London Radiotelegraph Convention, 1912, Treaty 
Series, No. 581, Govt. Printing Office, 1913. 

Berlin Wireless Telegraph Convention, 1906, Treaty 
Series, No. 568, Govt. Printing Office, 1912. 

Annual Reports of the Secretary of the Chief of the 


Radio Division to the Secretary of Commerce, Govt. Print- 
ing Office, 

General Orders of the Federal 
tainable in mimeographed form from the Secretary of the 
Commission, Washington, D. C, 


E. Case Notes 


Lord v. Radio Corporation of America, 24 F. (2d) 565, 
affirmed; 28 F. (2d) 257; I Air Law Rev. No. 1, 132. 

City of New York vy. Federal Radio Commission, 1929, 
36 F, (2d) p. 115; I Air Law Rev. No. 1, p. 153. 

General Electric Co. v. Federal Radio Commission, 
1929, 31 F. (2d) 630, Harv. L. Rev., Vol. 42, p. 948; Mich. 
L, Rev., Dec. 1929; U. S. Daily, Feb. 27, 1929, p. 3186. 


ob- 


Radio Commission, 


United States v. American Bond and Mortgage Co., 
1929, 31 F. (2d) 448, Geo. L. J. 17:338-47, 362, June, 1929. 
Buck v. Duncan (D. C., Mo. 1929), 32 F. (2d) 366, 


Harv. L. Rev., Nov. 1929, p. 318; I Air Law Rev., No. 1, 
pp. 


134-139. 





Whitehurst v. Grimes, 21 F. (2d) 787, Mich. L. Rey 
26:919-21, June 1928. 

United States v. Zenith Radio Corp., 1926, 12 (2d) 614 
Geo, L. J. 15:66-9, 474-6, May, Nov. 192% 


F. Miscellaneous 





Radio and Its Future, a compendi O1 
of which have to do with radio regu lav 
edited by Martin Codel, 1930. (Not y 

Radio, a compendium of articles, some of which ha 
to do with radio regulation and radio law, edited by Dr 
Irvin Stewart, and issued in March 1929, as a supplemer 


to Vol. 142 of the Annals of Amer. Acad. Pol. and Soc. 
Science. 
The Problem of Radio Reallocation. A « edium of a 


ticles with reference to the operation of the 
the reallocation of broadcasting stations ( gressional Dj 
gest, Vol. 7, No. 10, Oct., 1928. 
United States Daily, Washington, D. C 
Nine years of the League of Nations (Ninth 
Denys P. Myers; World Peace Foundati Boston, 1929, 
pp 70 et seq. 


AMERICAN Bar ASSOCIATION 


CoMMERCE COMMITTEE 


Annual meeting to be held in the building of the 
Chamber of Commerce of the state of New York, 65 
Liberty Street, New York City, on Tuesday, Wednes- 
day and Thursday, April 8th, 9th and 10th, 1930. 


Agenda 
Tuesday, April 8th, 1930, 10:00 A. M. 
1. Suggestions of—(a) New Business 
(b) Other subjects than hereon 
listed 
2. United States Contract and Sales Bill. 
3. Bill providing for payment of interest on judgments 
rendered against the United States 
4. Bill relating to motor vehicles used in Interstate 
Commerce. 


2:00 P. M. 


Uniform nomenclature for bonds. 
6. Proposed revision of calendar. 
Bills of lading for carriage of goods by sea. 


Wednesday, April 9th, 1930, 10:00 A. M. 


wn 


~ 


1. Proposed amendment to Federal Anti-Trust laws. 


2:00 P. M. 
Proposed amendment to Federal Anti-Trust Laws. 
Federal Trade Commission practices and proce- 
dure. 
4. Amendments to Federal Arbitrati 
Bill relating to settlement of industrial disputes. 


Ww Dh 


n law. 


uw 


Thursday, April 10th, 1930, 10:00 A. M. 


1. Joint meeting with the Admiralty Committee to 
consider Admiralty jurisdiction over wharves. 

2. Regulation of the sale and distribution of pistols in 
Interstate Commerce. 


2:00 P. M. 


3. Executive Session. 
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SPEEDING the MARCH of INDUSTRY 


A FEW generations ago, in this country, industry 


was a spinning wheel...or a forge in a wayside 
smithy. To-day, it is a complex mechanism of gears 
and wheels,of lathes and presses—the embodiment 
of two hundred thousand factories. It gives employ- 
ment to nine million workers, endowing each with a 
mechanical power forty times his own human strength. 
NoFrankenstein monster this—butone of the benef- 
icent influences of civilization, one of the foundation 
stones of American prosperity. In place of homespun 
gowns it is producing garments of silk. In place of 
the lumbering carts it puts upon our roads millions of 
comfortable, smoothly running vehicles, whose speed 
is measured in miles per hour rather than per day. 
Its products are available to all—vacuum cleaners 
sweep as thoroughly and radiators heat as effi- 


ciently for the masses as for the classes. 
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It is only within the past half century that this 
country turned so distinctly from an agricultural into 
an industrial nation—as capital began to move more 
freely into industrial channels. With able manage- 
ment at the lever and a reservoir of capital to draw 
upon, industry is forging ahead to even greater 
achievements. Its steady growth and its increasing sta- 
bility have gained for it the confidence of America's 
investors, and it is rewarding that confidence gen- 
erously. Halsey, Stuart & Co. has taken an impor- 
tant part in providing, through bond financing, indus- 
try's capital requirements, and likewise in guiding the 
public to safe and profitable investments in industry. 

A typical list of industries which Halsey, Stuart 
& Co. has served in this way is contained in our 
booklet, “Choosing Your Investment House.” A copy 


will be mailed on request. 
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HALSEY, STUART & CO. 


INCORPORATED 


CHICAGO, 201 South La Salle Street 


NEW YORK, 35 Wall Street 


AND OTHER PRINCIPAL CITIES 





THE PROGRAM | Every Wednesday evening 


THAT DOES MORE| YOU may increase your 
knowledge of sound invest- 

THAN ment by listening to the 
ENTERTAIN Old Counsellor on the 





Halsey, Stuart & Co. pro- | 9 P. M. Eastern Standard Time 
4 gram. Broadcast over @ | 9p. 4. Central Standard Time 
% Coast to Coast chain of 

97 stations associated with 
National Broadcasting Co. | 6 P. M. Pacific Standard Time 


7?.M. Mountain StandardTime 








Indiscriminate Criticism of Courts and Procedure 


Epiror, AMERICAN Bar ASSOCIATION JOURNAL: 


Charges, verbal and written, without foundation in 
fact are being made to the effect that the legal system now 
in vogue is archaic, and is to blame for much of the pres- 
ent crime. Some of the articles appearing in the Saturday 
Evening Post and other periodicals should not be _ per- 
mitted to go unchallenged. The American Bar Association 
should take note of these and show wherein they are un- 
reliable. Some men with little or no real knowledge of 
the law rant about the subject of crime, and blame the 
courts and the legal profession for having what they term 
a technical procedure which their minds cannot grasp. 
They point to some extreme case where perhaps the court 
but followed the statute. Some of this criticism is for 
political effect. 

Reliable statistics show that the courts try only about 
seventeen per cent of those commiting crimes, that is, the 
officers never take about eighty-three per cent to the bar 
of justice. The percentage of reversals for so-called tech- 
nical reasons is very small. The word “technical” is much 
over-worked. The lawyer with ability and who applies 
himself need not wail about technicalities. There is some 
contention that a criminal trial should be a hadge-podge. 
The American people will never be content to have less 
than an orderly judicial hearing with its proper limita- 
tions. 

The charges about the so-called technicality of the 
courts are general and the public is given to understand 
that these alleged miscarriages of the law occur every- 
where, As a judge recently stated publicly at Seattle, these 
indictments are not applicable to the State of Washington 
particularly. The practice here is extremely simple, and 
in twenty years experience at the bar, and in the role of a 
prosecutor in both state and federal courts, I have not 
seen the courts fail to function, because of being over- 
technical. I emphatically resent the general criticism that 
is being broadcast about the courts and the procedure, and 
I trust that the Association takes notice thereof unless 
those in authority feel that its source makes its effect 
negligible. 

Recently in the United States Senate a tirade of abuse 
has been directed against the Federal Supreme Court, which 
all right thinking lawyers should repel. Perhaps this was 
only a breathing spell between investigations. When one 
considers some of these outbursts under the claim of per- 
sonal privilege on the floor, then he realizes how fortunate 
the people are to have the Constitution and Supreme Court. 
Any sound lawyer knows that in the so-called economic 
cases, the court did no more than to declare the law under 
the Constitution. It is presumptuous for the Senate to 
invite the people to surrender to it the criticized powers 
of the court. 

F. L. Srorcer. 
Wash., Feb. 21. 


Colfax, 


“Law Schools Today and Tomorrow” 


Eprror, AMERICAN Bar ASSOCIATION JOURNAL: 

In the March, 1930, issue of the Journat, I was par- 
ticularly interested in the article entitled “Law Schools 
Today and Tomorrow” on page 179, written by Mr. H. C. 
Horack, President of the Association of American Law 
Schools in 1929. 

There was a sound vein of common sense running all 
through the article until the writer arrived at the subject 
of part-time deans of law schools. Here, according to my 
honest opinion, Mr. Horack went far afield. Mr. Horack 
says there: “It is natural that the practicing lawyer, know- 
ing nothing of the duties and responsibilities of the ad- 
ministration of a law school or of modern conditions of 
law study should think that a bit of sound judgment exer- 
cised now and then would be ‘sufficient to do the job.” 

In answer to this, may I ask Mr. Horack, to para- 
phrase his own language above, is it not natural that a full- 
time dean, knowing nothing of the practice of the profes- 
sion he attempts to teach, or less than nothing of the duties 
and responsibilities resting on an active member of the 
legal profession, should think a bit of high-flown theory and 
abstract flight into the realm of what the law ought to 
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be, as contradistinguished from what it actually is, should 
solve the most practical problems of the every day lawyer’s 
life? 


The basic fault, as I see it, with the present day law 
schools is that they are far removed from the practical 
side of life. A student, after three years cramming of 
pet theories of the men chosen to teach him, finds himself 


bewildered by the utter practicality of the profession. The 
modernized law school is far more concerned with teaching 
the student the hobbies of each individual professor than 
the actual state of the law. Even so eminent a writer as 
Dean Wigmore frequently indulges his proclivity for this 
custom, stating as he does in numerous instances in his 


admirable treatise on the law of evidence that “. . . al- 
though the overwhelming weight of authority in this coun- 
try seems to be . . yet on principle it would seem that 


the opposite is the more preferable view Sut let the 
fledgling attempt to practice by what Dean W igmore judge s 
to be the more preferable view, and he will find himself in- 
volved in difficulties which will be hard to explain to the 
prosaic client. 

In short, the full-time deans, wnseasoned by the actual 
fire of practice, find it too easy casually to overrule the 
opinions of the highest courts of our states and country. 
After all, it is before these courts rather than before the 
High Court of Abstract Theory, of which Dean Wigmore 
is Chief Justice, that the students expect to practice, and 
it is their decisions and their reasoning which should be 
taught. 

It might sound uncharitable to say that I have a deep 
founded distrust of the proficiency of a graduate in either 
the medical or legal professions, who spends all his time 
in teaching, but uncharitable or not, this is my honest opin- 
ion. The man who spends the weary hours necessary to 
obtain a degree in either law or in medicine and who makes 
no effort to establish a practice in his profession, but con- 
tents himself with the carefree and lazy life of a full-time 
professor, is lacking in some elements which go to make 
up a successful lawyer or doctor. Of course, someone has 
to teach these professions, but is there not a satisfactory 
solution to this problem? Why is it not perfectly natural 
to employ for the teaching of the students, a man who has 
gone through the teit of actual practice, and has _proved 
conclusively that he is a master of his profession? This 
sort of man we kuow is proficient—a full time professor, 
never engaged in practice, we know nothing about—other 
than that he constitutes himself an appellate court of re- 
view for the ) ne te of our higher courts 

If you were to undertake a hazardous journey through 
a strange country, and wished to engage a guide, which of 
these two men would you employ? One has made many 
journeys through this same country and has proved a 
theory that the way all previous guides have gone is wrong 
and the “more preferable” way is one as yet untravelled, 
forgetting in his supreme egotism that he has personally 
travelled neither. Which would you choose? Personally, 
I would choose the man who has been seasoned by many 
trips, rather than the theorist—and so, I am firmly con- 
vinced, would the majority of our brethre: 

Joserpn W. Byrnes, JR 


Nashville, Tenn., Feb. 25 


“Presidential Activities” 


Eprror, AMERICAN Bar ASSOCIATION JOURNAI 

Under the above title in the February number of the 
JouRNAL, p. 76, there appears a brief review of “Problems 
Underlying Law Enforcement,” by the distinguished Pres- 
ident of the American Bar Association, which review is 
entirely too brief or the president’s utterance is suscep- 
tible of exceptions. 

The proposition that “Law is essentially a local prop- 
Osition, because right and wrong are but relative terms, 
depending upon the views of a majority of the people, which 
differ in different places,” is liable to be construed by the 
anti-prohibitionist as justifying his trampling upon the Eigh- 
teenth Amendment and the Volstead Act. The statement 
may also be construed as meaning that if, for instance, 
the South does not believe in the Thirteenth Amendment 
or the Fourteenth Amendment, it may refuse to enforce 
them, and so, if New York or Kokomo does not like the 
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Eighteenth Amendment, they may pass it up. I do not 
think our president wishes to be so understood 

In western Pennsylvania in 1793-4 we had an interest- 
ing episode involving this point known as the “Whiskey 
Insurrection.” Some of our people conceived the idea that 
they would not obey a certain excise law taxing whiskey 
manufactured by farmers and took up arms to support 
their notions. President Washington—Jefferson, Secretary 
of State (part of the time), Hamilton, Secretary of the 
Treasury—took the field in person at the head of the army 
to vindicate the law, and the insurrection soon petered out. 


An eminent judge, Alexander Addison, was on the 
bench at the time in the affected district. He has always 
been esteemed as the equal of any Supreme Court Judge; 


by our Supreme and Su 


eq f 
his opinions are cited frequently 
grand jury in a “Whiskey 


perior Courts. In a charge to the 


Insurrection” case he says, (Addison reports, Charges to 
Grand Juries, p. 114) 

“To permit or assume a power in any particular part 
of a state to defeat or evade a law, is to establish a prin- 


make laws for itself— 





ciple that every part of a state may 

or, in other words, that there s hall be no law, no state 
and no duty, but a complication of separate societies, act- 
ing each according to its pleasut Those societies will 


again be subdivided, for a majority, or the whole, of any 
society will have no authority to control any one refrac- 
tory member. Each man in the state will be free from 
all law but his own will. Government and society are then 
destroyed, anarchy is established, and the wicked and the 
strong, like savages and wild beasts, prey on the whole 
and on one another.” 

Jas. L. KENNEDY 
Greensburg, Pa., Feb. 4 


The Beveridge Lincoln 


Editor AMERICAN Bar ASSOCIATION JOURNAL: 

The first feeling that comes to one reading the life 
Abraham Lincoln by the late Senator Beveridge is one of 
keen and deep regret that the brilliant biographer could 
not have lived to complete the work, for it was scarcely 
half done when death took away the senator; the book 
takes us from Lincoln’s birth up to the close of the debates 
with Douglas in 1858 

While this 


vital as a formative 


f 


period of the great President’s life was 
and preparat ry period, yet the great 
work of Lincoln—that for which he shines in history—lay 
ahead of him, and this field was not touched by Beveridge 

For this reason we must be careful in our estimates 
and judgments of the Bon sey treatment and remember 
that he never had a chance to round out his estimate of 
Lincoln and to really pass judgment upon the great Eman 


cipator. 

tut for the period it covers the work is monumental, 
remarkable, a piece of literary achievement that will rank 
with anything done in this or any other country in the 


whole field of biography and that ranks Beveridge at the 
very forefront of American biographers 

“What an amazing, sustained, intense literary effort is 
here represented. Beveridge wrote his book as if nothing 
had ever been said or written except the original sources 
He went to these original sources, to Herndon, Weik, Whit 
ney and Hanks and compared, annotated, checked back and 
forth, winnowing the wheat from the chaff, casting out the 
non-essential, eliminating the rumor and leaving only plain, 
hard facts. He read every original manuscript on Lin 
coln, he examined with minute care every deed, contract, 
suit record, court record and document on Lincoln, his 
parents and grandparents: more than that, he read every 
issue of all the Springfield, Illinois, papers for over twenty 
years, and—hardest task of all—he read every page of every 
legislative journal of all sessions of the Illinois legislature 
for over a period of six years, all the years that Lincoln 
served in that body. 

This is a colossal mental and physical task and it was 
performed by the brilliant, intense Indiana author with all 
his customary energy, and rapt attention to detail and 
elaborate note-taking—a task that really overtaxed his heart 
and brought about his death. 

Here is the really distinct contribution of Beveridge 
to the Lincoln material—his work on the Lincoln’s Illinois 
legislative record. Others have scantily touched this, others 
have made partial references to it, but it remained for 
Beveridge to really study and to exhaust it, and to accom- 
plish this task he delved for weeks and months in the 
musty, dry-as-dust legislative journals in the basement of 
the Springfield capitol. But he has a rich reward, for he 
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has made what amounts to a new yn to Li 
colniana and one that will give him last Eve 
living writer on Lincoln and every tic read 
work agrees that this is Beveridge’s outst ntribu 
tion to the Lincoln life. 

The book has elaborate documentati areful weig! 
ing and analysis, clear and vigorous statements Bey 
eridge wrote and rewrote every chapter, submitting th 





to close rewrit 


friends and critics, and one chapter was 
ten fifteen times. 





The book has not the swing and brilliant dash 
life of Marshall, but it is mellower, sounder in workma! 
and more conservative in the handling of materials 
eridge is conscious, as he writes on Lincoln, that 
as a literary man, as a biographer is sec that | 





to be read as beginner in th« 1 of critical biog 
raphy and he proceeds more surely to his task with very 
little of the dramatic, scarcely any uurishes of the pe 
and small attempts at “rhetoric.” 

Beveridge knew he did not 
duce a work that would stand the test of time, so 
dons them and so carefully I 
we can feel him searching for the right word, hin 
his phrases, and wi th cool calculation forging the sentences 


not have 


need these things to pri 





does he weigh ar wri 





that make his Lincoln an imperishable piece of work 

The field in whic h Beveridge is at his best is that 
of the description of great events and great personages 
Here he is unrivalled and history furnishes hi: 





golden opportunities, chiefly in the argument a i 
of the Dred Scott case and in the two great senatorial de- 
bates of 1850 and 1854. 

In the Dred Scott case Beveridge give t est cor 


cise history of the whole suit that has ever been put on 
paper. He makes us think often of the great gen na 
Rhodes and his method of treatment, : eve lis styl 
are much like Rhodes, though he is something more than 
the great Ohio historian, even at that 

The debate on the compromise of 1850 is given its 


exact sett ng down to the last figure on the canvas. Witl 
remarkable precision, and historic fidelity true lines and 
colors the great literary biographer sketches this immortal 


canvas. We are told how Webster was dressed, where he 
sat, how he looked, and what he and Clay and Calhoun 
said and how they said it and how it affected the public 





and press and the temper of the country at larg: It is 
not beyond truth to say that, so skillful, so accurate and 
vivid is the Beveridge picture that we can almost feel as 
if he were sitting in the press gallery a writing a run 
ning account of the debate for the next day’s issue of some 
daily paper 

The treatment of the debate over the Kansas-Nebraksa 
vill in 1854 is equally vivid, and effectiv perhaps even 
more so. No writer ever made historic events in the past 
live over again with greater skill than es Beveridge in 
handling these two debates. Indeed, he stands almost alone 
in this regard 

3ut, is there anything wrong with the book? Will 
it become the definitive life? Certain! not The book 
has its flaws, and they are indeed most regrettable ones 

In the first place the book is no complete, adequate 


picture of Lincoln. It is a 
man, the lawyer, the human, 
philosopher 


poor picture of Lincoln the 
the story teller, the prairie- 


True, these things are all mentioned: they are cluded 
in the book, but only as purely incidental to the main 
theme and that theme should be: “A History of the Slavery 


Struggle and Lincoln’s Relation to It.’ This is the title 
that should be written over the margi f the Beveridge 
book. For example, no one could read t Beveridge life 
and get the wonderful true, human picture that he could 
reading the Sandburg life, the two are so wholly 
different in approach and 


rrom 


method of treatment Only a 


poet who had caught the spirit and breath of the Illinois 
prairies could have written the Sandbu: In, and 
no one can know the full Lincoln unless is Sand- 
burg, along with many others. We must me Bev- 
eridge too severely, for it may be that cannot 





take 


be pictured by any one man in any one life; it may 


a composite of lives of this tremendous, colossal figure to 
make up the full man, so large does he loom on the pages 
of history. 

Beveridge is not nearly so readable as Sandburg, but 
he brings to his work an equipment and experience that 
no other Lincoln writer had in so full a degree. His pre- 


vious life of Marshall, his natural literary talents and taste 
for the historical and sm a ago oR his long experience in 
the Senate and in political life and | life in Indiana 
—all these factors combined to give weight and power to 


ea©riy 
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en when he came to treat the great son of freedom 
was reared in I: 1 and came to maturity in Illinois. 
[here are some slight errors of fact in the book, . 
1 to our attention by some of the critics, but not seri- ‘ 
enough to mar the work as a whole Where lies the / 
ts of this book, arkable as the work has proven ust / ublished: 
e? In an unfair treatment of Lincoln 
Beveridge starts t with three, or four, assumptions; 
1ilds his whole structure to support these assumptions 
they are all wr 


myth and that the time has 


1. That there is 

to destroy it 
That Lincoln 1 r really took a stand against slav- 

r objected to it til it became popular to do so. 
That Lincoln led public opinion but only fol- 
d along with it 
$+, That Stepher martyr, controlled 
by the highest motives, the object of 
se and unfair treatment and quite on a peer with Lin- 
1 his public career. 


louglas was a 


hlect 
nobles 


in his motives ar 


There is no taking the Beveridge attitude, his 
hod of handling the facts and his treatment of Lincoln 
the anti-slavery group He is not with them or for 


Well, why should he be? Should not a historian 


npartial and 1 take sides? Should he not merely 
gh and state and ive the verdict to others? 

[The answer to this argument is that if this were Bev- 
ige’s sole motive he stood up so straight he fell over 
kwards. If this the sole thing that inspires him, 

he failed utterly to apply this test to Douglas and 
slaveholders Tak is treatment of Douglas. He in- 

sts that the sole motive of Douglas in bringing in the 
unsas-Nebraska bill (which repealed the Missouri com- 

se and reopened the whole slavery agitation) was a 


le public motive ypening up the West for develop- 
ent, that the repeal of the Missouri compromise was put 
idental after thought and very reluc- 
is not a line of recorded Amer- 
said fairly to sustain the Bev- 

all point the other way. The 
lemn verdict of recorded history is the other way, and 
so great a writer as Beveridge 


purely as an 


in history that car 


s too late now y 
rewrite and chang story 
Not once is Douglas given even a hint or tinge of 
ticism. Lincoln « s in for some severe criticism on 
Hy immaterial matters. Is this the way we shall de- 
roy a Lincoln “myth 


Beveridge unfortunately displayed precisely the same 


it and made the same mistake in his life of Marshall 
exalting Aaron Burr into a hero and demigod, when 
verdict of history ranks him considerably lower than 
it 

The two great A rican heroes in the two Beveridge 
es are thus—Burr and Douglas. 

Is that sound history or critical and correct scholar- 
ip? The judgment American historians will be against 
ch a ranking of tl two men—brilliant and gifted as 


ey were. 
Is it true that | never speaks out on slavery 
ntil 1854? We can show by the facts in Beveridge’s own 


raigned it bitterly, 


The flatboat trip to New Orleans 
f the awful effects of slavery are 
ve safely denied. Beveridge 


rk that it is not trus 
d Lincoln’s first sigt 
| 


w too well establishe to 
akes light of the lent, but that is not historically 
rund. 
In 1842 Lincol: ke in the first Presbyterian church 
Springfield, on February 22, Washington’s birthday, 


1 popularity, but he 


Washingt ins, a Temperance Society. In 
he ground against slavery, ar- 
for its extinction and abolition 


fore the 
at speech took strong 
American life 

In the Illinois leg 
ly 28 years old, he 
troduced a resolut 
cking? Is that tl 
ry the winds of public 
In a mere follower of 


lature in 1837, when Lincoln was 
but one other man signed and 
ndemning slavery. Is that back- 
f a man waiting to see which 
sentiment will blow? Was Lin- 
popular opinion? 


But we appeal again to the record in Beveridge’s 
wn book. In 1847 I oln in Congress again voted on 
veral occasions with the anti-slavery wing of his party 
d in letters often lemned slavery and the whole slave 
stem. 

Moreover, he st vith the anti-slavery group in op- 


sing the Mexican war as a war waged to gain additional 
ave territory and he paid a fearful price for his opposition 
the war. He was warned of what it would cost him 
rageously stood firm. It cost him 
reelection, his party pularity, made him an object of 
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sion. 


most of his 
he spoke 
when only two other persons 


Is that any lack of courage? 


wrath at home and for years kept him in political seclu- 
But he endured it and stood by his principles. 
over, he joined the new Republican party in 1856 when 
old line Whig associates still held aloof, 
at the first Republican meeting in Springfield 
besides himself came to a 
meeting where Abraham Lincoln was advertised to speak. 
Is that following instead 


More- 
late now 
and 


Denver, Co. 


of leading public opinion? 
courage and leadership of the highest order 
for Beveridge or for anybody to 
as a time-serving camp follower, a mere weather-vane for 
current popular opinion. 
pions against slavery in the days when 
stand out for his convictions, 





On the ntrary, it is m 
and it is 


paint Lir 


He was one of the great ch 
it cost and hurt 
has sustained 
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Arizona 





Arizona Bar to Consider Incorporation 


“The final and most important ac- 
tion of the annual meeting of the Ari- 
zona State Bar Association at Phoenix, 
was to appoint a special legislative com- 
mittee to draft and recommend a bill in- 
corporating the bar of Arizona along 
the lines laid down in California, accord- 


ing to the Tucson, Ariz., Star. 
The bill, when ready and indorsed by 
the State Bar Association, will be 


printed and copies distributed among all 
the attorneys of the state. The matter 
will be finally considered at the next 
annual meeting of the association. 

A bill similar to the one proposed was 
defeated in the last legislature, and sev- 
eral attorneys pronounced it unconsti- 
tutional. 

Another important committee ap- 
pointed at the Phoenix meeting was one 
to draft a set of uniform rules for court 
procedure. The members are Judge A. 
L. Lockwood of the Arizona Supreme 
Court, chairman, and Judges Joseph S. 
Jenckes of Phoenix and Gibbons of 
Apache county. 





Nebraska 





Nebraska Bar Favors Adherence to 


World Court 


The Nebraska State Bar Association 
passed a resolution favoring adherence 
of the United States to the World Court, 
upon the modified terms proposed by 
Elihu Root, at the annual meeting at 
Lincoln the latter part of last Decem- 
ber. The vote on the resolution was 43 
to 17, most of the assemblage refusing 
to vote on the proposition, according to 
the report in the Lincoln Nebraska Star 
of Dec, 27. The Association also again 
went on record in favor of legislation 
raising standards for admission to the 
Bar. 

The address of Hon. Anan J. Ray- 
mond of Omaha, President, was the fea- 
ture of the opening session. His sub- 
ject was “Wanted: A Lawyers’ Bloc.” 
He urged a better organization of the 
Bar that the profession might exercise 
more influence on affairs. 

“Without trying to decide 
group organization in itself is 
good or bad,” 


whether 
either 


President Raymond said, 


“there are at least two things in its 
favor. One is that it does improve the 
status, economically and otherwise, of its 
members. It is also now sound Amer- 
ican doctrine that no business, profes- 
sion, or occupation has a right to exist 
unless it performs a definiie social as 
well as economic function. The result 
is undoubtedly, for all occupations, a 
higher standard of conduct, a higher 
plane of action, something of that grasp 
of the higher values of one’s means of 
livelihood that is called professional 
spirit. 

“Meanwhile the lawyer himself, has 
been too preoccupied with the practical 
problems arising from the change from 
individualism to collectivism to notice its 
effect upon himself. Into the conflicts 
and confusion attending it, he has had 
to introduce some semblance of coher- 
ence and order. From the scrapping of 
old individualistic values he has man- 
aged to save some vestige of individual 
rights. In the flexible principles of 
jurisprudence, he has found the means 
of adjusting the new collectivism to the 
public good, and of preserving to the in- 
dividual a workable measure of personal 
justice. 

“This he has done and this he must 
continue to do, despite a political mach- 
inery designed to serve an individualistic 
state of society, and despite the added 
burden imposed by those who regard 
the law, not as the science of human re- 
lations in action, but as a magic formula 
for the cure of all social, industrial, and 
political ills. 

“In the process of reconciling group 
demands with the needs of society as a 
whole and with the inherent rights of 
the individual he has been so indispen- 
sable that he has never had the time, 
even if he had had the inclination, to 
become ‘group-conscious’ on his own ac- 
count. Struggling with the load which 
new theories of legislation, politics, in- 
dustry and crime have placed upon him 
and the courts, and frequently blamed 
for the inevitable results, he has been 
too busy to make organized protest 
against either the burden or the blame. 
He has been too occupied in defining 
and protecting the right and preroga- 
tives of others to define or assert his 
own. 

“What is needed is that the lawyer, as 
a group, should assert himself; should 
take over the field which he alone is 
qualified to occupv. If the systems of 
practice and procedure which constitute 
the mechanism of the law are defective, 
let the old machine be repaired, or the 
new one designed and built, by the men 
who will have to use it.... 

“If our future as an organized group 
of lawyers lies in the direction of assert- 





ing these prerogatives, that future 1 
by implication | include a corresponding 
assumption of obligation. And if 
association is to be the organizat 
through which this obligation to our 
profession and to society shall be dis- 
charged, it must become a more « 
herent, better integrated and more re- 
sponsible agency a united bar. 

“It must possess machinery for co- 
operation with similar bodies in other 
states. It must ultimately be federate 


with them into a national body throu 
which the united will of the bar 
America can be heard and made effec- 
tive. It must be a self-governing body 
with such power control over, or 
least supervision of, admission to and 
exclusion from the practice of law, and 
the correction within it, as 
to enable it to offer to the general pub- 
lic an increasingly high standard of pro- 
fessional ethics and professional per- 
formance. It must 


acquire such statu- 
tory standing as to make it the primary 
source of research, 


experiment and 
legislation in the field of jurisprudence 
and the organ of review and recomme: 
dation over proposals in that field fr 
other sources.” 
Other notable addresses were deliveré 





abuses 


during the meeting by Hon. S. R. Mc- 
Kelvie, of Lincoln, on “The Agricul 1- 
tural Problem and the Federal Far: 


Board;” by Hon. J. A. Van Orsdel 
Judge of the Court of Appe als of thel 
District of Columbia, on “Back to the 
Constitution;” and by Hon. Frank J 


Loesch of Chicago, member of the Na 
tional Commission Law Observanc 
and Law Enforcement, on “The Crim- 


inal and His Allies.” Judge Van Orsdel 
was introduced by Gen, Pershing. 
The Committee on Legislation 


ported that it had succeeded in getting 
two measures through the last legisla- 
ture, providing for uniform publication 
of legal notices and recompilation 
Nebraska statutes, and that it had not 
ing to recommend at this time. The 
Committee on Legal Education, in its 
report, which the Association approved 
again sponsored the measure raising the 
standard for admission to the Bar wh 
came near passing at the last session 
the legislature. The Committee on In- 
quiry reported that it had investigat« 
complaints against eighteen lawyers dur- 
ing 1929 and that half of them were due 
to mere misunderstanding between law- 
ver and client and were easily adjusted. 
The report of the special Committee on 
the Creation of a Judicial Council stated 
that the measure creating this © bod) 
which was defeated at the last session 
would again be introduced. Other com- 
mittee reports were 
priate action taken 








received and appro-§ 
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Michigan Court Decides Case 
on Authority of A.L.R. 


Annotation 


/ 


ay City, 248 Mi 





the Michigan Su- 


ST Ice Fead oO} 


preme Court in Jablonski v. City of 


ch. 306, 226 N. W. 


5, said: 


We have no case precisely in point 
in this state, but the question has 
come before other courts, and the 
conclusion we have reached ts sus- 


tained by the almost unanimous 


weight of authority. The cases ia 
and numerous analogous 


din 590 A. L. R. 


point 
ones are digest 


387, 394." 


mS 


SL eree ee ye SS REE EL EE EE EERE EEE EEE EL EEE ee kk kd 


vestigate A.L.R. today. 








The question of “liability for injury on 
park strip between sidewalk and curb 
caused by wire stretched to protect 
grass” had never before arisen in 
Michigan. 


But A.L.R. had covered the proposition 
in an exhaustive brief. 


Naturally the Michigan Supreme Court 
was quick to take advantage of this fact 
and in his opinion Justice Fead relied on 
the authorities cited in the annotation. 





When you have a proposition not covered by your state reports, do you 
go to A.L.R.? It will pay you, for A.L.R. gives you the cases from out- 
side jurisdictions which you need to supplement your local reports. In- 
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Nevada 





Bar to Have Referendum on 
Eighteenth Amendment 


Nevada 


Robins of Winnemucca was 
elected president of the State Bar of 
Nevada by the board of governors last 
evening at the close of the general ses- 
sion of the organization, according to 
the report appearing in the Reno Ga- 
zette. The meeting was held on Feb 
13 and 14. 

Following the address of Norman J. 
Barry, retiring president, in which he 
recommended that the association go on 
record in one way or another regard- 
ing the Eighteenth Amendment to the 
Constitution, the bar voted to solicit a 
state-wide vote of its members on pro- 
hibition, the report continues. 

The resolution calling for the referen- 
dum was offered by P. A. McCarran, 
and follows to some extent a resolution 
placed before the bar association of 
other cities and states, the actual reso- 
lution, with preamble eliminated being 

“Resolved, That it is the sense of the 
State Bar of Nevada that the Eighteenth 
Amendment, the Volstead Act and all 
orders and regulations for the enforce- 
ment thereof should be repealed and the 
subject of prohibition be remitted to the 
sole regulation of the several states.” 

The board of governors, named earlier 
in the day, elected George S. Green of 
Reno first vice-president; James Dysart, 
Elko, second vice-president, and re- 
elected Melvin Jepson of Reno and E. 
L. Williams of Reno to be secretary and 
treasurer, respectively. Miss Beatrice 
Yparraguirre and John S. Field were 
named assistant secretaries. 

In his address urging a referendum of 
the Bar on the Eighteenth Amendment 


cc. mm 


the retiring president s said that he had 
been asked in numerous letters from 
various legal organizations to place be- 


fore the ls Bar the question of the 
Eighteenth Amendment, and he warned 
the attorneys not to get nervous, for he 
would endeavor not to express his per- 
sonal views. 

“I am simply trying to impose upon 
the lawyers of this state their duty to 
give their best effort, their best brain 
and the best of their experience to assist 
in solving a question, which transcends 
any question with which the people of 
the United States have had to deal since 
the civil war.’ 


He then took up the theory of prohi- 
bitionists on the question of wet and 
dry, later handling the question from 


the standpoint of those who favored re- 
peal of the amendment, 

“This thing will never be solved by 
the extreme wet nor the extreme dry— 
it must be solved by conservative people 
of sound mind with real thinking back of 


us,” he said. “This problem to my mind 
will be solved by the lawyers and the 
newspapers. The lawyers are the most 
conservative lot of men in the world. 


They are less free to state an unquali- 
fied opinion than any other class of men. 
They realize that there are two sides to 
any question and they are loath to ex- 
press an opinion until they have heard 
both sides, and they are the kind of 
men who must solve this question. 
“The newspapers are fearless and calm 
and quiet in their deliberations and their 





statements, and it is left to the news- 
papers and to the lawyers to make this 
country safe for politicians. By ‘safe 
for politicians,’ I mean, make it so that, 
with public opinion behind them, they 
will not be afraid to taxe a position and 
stay there. We must get sufficient pub- 
lic sentiment behind us one way or the 
other to solve this question in some way 
that will bring peace and quiet and do- 
mestic tranquility to the people of the 
United States. 

“To secure equal rights,” the speaker 
said, after quoting the Declaration of 
Independence, “governments are formed 
deriving their just powers from the con- 
sent of the governed. That is the gist 
of the whole matter—the consent of the 
governed. When the people want to be 
governed, they will be governed. When 
they do not want to be governed, chaos 
and anarchy will result. We must have 
such laws and such laws only as can be 
enforced for the greatest good of the 
greatest number. An unenforced law is 
a canker in the side of the body politic, 
and induces other cankers until the body 
is entirely consumed.” 

Rev. Brewster Adams addressed the 
gathering in the afternoon, his topic 
being “The Layman’s Respect for the 
Law,” and he qualified the matter by say- 


ing it would have nothing to do with 
“The Layman’s Respect for the Law- 
yer.” The Rev. Mr. Adams _ spoke 
seriously, as well as facetiously at 
times, pointing out that the lawyers 
could make it easier for the clergy if 
they would set good examples which 


the minister could point to in address- 





ing his congregation and the children 
as ones to follow. 
V 
ermont 





Vermont Bar Association’s Annual 


Meeting 
The Fifty-Second annual meeting of 
the Vermont Bar Association was held 
in Montpelier on January 7 and 8. 


President Homer L. Skeels gave an in- 
spiring address on “Our Rules and Rule 
Makers” in which he urged the estab- 
lishment of a Judicial Council. An in- 
structive address on “Constructive 
[rusts and the Statutes of Frauds and 
of Wills” was delivered by Professor 
Frank Leslie Simpson of Boston Uni- 
versity. Jeremiah M. Evarts of Wind- 
sor spoke on “The City and the Country 
Lawyer.” 

One of the most interesting 
was Tuesday evening when Judge Har- 
land B. Howe and John W. Redmond 
and Joseph C. Jones gave personal 
reminiscences of jury trials. 

The annual dinner on Wednesday eve- 
ning was well attended and the prin- 
ipal address was delivered by Nelson 
FP. Loomis on “The Law and Lawyers 
of the Trans-Mississippi Country.” 


sessions 


It was voted to change the date of 
the annual meeting from January to 
October. 

The Association voted to continue its 


work jin annotating the restatements of 


the law by the American Law Institute 
with Vermont annotations. 

A nee memorial meeting in honor 
of the late Chief Justice John H. Wat- 


son was arranged to be held in May. 


The reports of the Secretary and 








Treasurer showed the 
in a very satistact 
gert L. Staffor l d 
elected President r the Associati 
H. J. Conant, Secret 














Hon. Bert L. STAFFORD 
President Vermont State Bar Associatior 
Wisconsin 





Wisconsin State Bar Association’s Mid- 
Year Meeting 

Plans made by the Executive Com- 
mittee to hold the mid-year meeting 
at Madison on February 12 were 
changed shortly before the meeting by 
shifting the of meeting to the 
M bwauke c,. 


place 


Hotel Schroeder, and merg- 
ing it with a luncheon meeting of the 
Milwaukee Bar Association. The change 
was for the purpose of avoiding a 
serious conflict, and to assure a better 
attendance. 
The sme . - ns 
he morning session was called to 


Platteville 
of the meet 


order by President Kopp of 


who announced the purpose 


ing and requeste those present to 
Stand, in turn giving the names and 
offices or committees or local bar as- 
sociation which they represented. About 


forty representative lawyers fron 
throughout Wisconsin were present. 

The program of the next annual con- 
vention to be held at Wausau, Wiscon- 
sin, in June was discussed. Upon mo- 
tion it was decided 1 gage outside 
speakers for the programs 
The following suggested 
for round table discussion at the con- 
vention: 

(1) Compulsory 
bile owners 


subjec 





nsurance for autom 





(2) Whether the Sut Court 
should sit in divisions or the present 
procedure be changed so as to relie 
congestion. 

(3) Should county and municipal 
judges practice law? 

(4) The subject of constitutional li 
itations from a _ practical legislative 


standpoint. 









tic 








NEWS O1 


n motion it was decided to choose 
ne of the subjects 1 discussion the 
stion whether county and municipal 
ges should be prohibited from prac- 

cretar ticing law. 
\ motion to author the secretary of 





association to distribute to 


bers of the association a pamphlet 
ntaining the Magna Charta, Declara- 

| Independence, the Constitution 
the United States, the Constitution 
Wisconsin, the Constitution of the 
uzue of Nations and the Constitution 
the International Court of Justice, 

lost. 

was suggested that the Committee 


Amendment of Law would very likely 
present an extensive program of legisla- 
n; also that the Committee on Rules 


Pleading, Practice and Procedure 

uld submit numerous changes in the 
laws and rules of court, and that suf- 
ficient time should be reserved on the 
program for the discussion of matters 
presented by these two committees. 

Mr. J. L. Johns, chairman of the 
Membership Committ presented a re- 
port through the secretary, to the ef- 
fect that the counties of Richland, La- 
fayette, Walworth and Sauk had voted 


to affiliate with the State Bar Associa- 








tion since the last annual convention 
and that Door, Kewaunee and Waupaca 
counties have this subject under con- 
sideration. 

The delegates present joined with the 
Milwaukee Bar Association in a lunch- 
eon at the Hotel Schroeder at which 
Vice-Governor Eugene A. Gilmore of the 
Philippines was the principal speaker 


The subject of Mr. Gilmore’s address 
as “The Philippines, An Experiment in 

















Altruism and Democracy.” About 250 

lawyers and their wives were present at 

the luncheon, and listened to Mr. Gil- 

yre’s address wi th | great interest. After 

1s Mid- the address an inf | reception was 
held for the ocdier. 

a The subject of discussion at the after- 
pall ee noon meeting of the State Bar Associa- 
— a on delegates was the work of the new 
tite tes advisory committee on Rules of Plead- 

— ng, Practice and Procedure. William 
+ Rs Fisher of Stevens Point gave a brief 
. oor a vistory of the work done by the com- 
= we nittee prior to th ussage of the act, 
. change traced its history ugh the legisla- 
iding ure and stated the plan and purpose of 
. ee the act. He compared the work of the 
Advisory Committee t hat of judicial 
alled La uuncils existing in ther states, to 
latteville which it is very similar. He stated it to 
och. ager be the purpose of the committee not to 
sent make a new code of procedure, but to 
yr study the defects in the present code 
bar as- and endeavor to remedy them. Several 
hanges in the present practice were 
suggested and discussed. The discussion 
: yntinued until 5:00 P. M., when ad- 
~~ ees urnment was taken 
| peas af Grison G. GLASIER, 
gtert Secre and Treasurer 
ograms 
uggested 
the cor . 
. Miscellaneous 
autom 

= Illinois Bar Delegation Makes Southern 

ae Tour 

= A special party from the Illinois State 
unicinal sar Association left ‘ ago on March 

} tor a trip to various southern cities for 

: te » purpose of investigating practice and 

. sti r¢ candare and banal pr lem ms generall y 
a 1 other jurisdictions. The itinerary 
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luded stops at Jackson, Miss.. New made by Justice Oscar E. Heard. The 
Orleans, La. Birmingham,. Ala., At- young lawyers then listened to an ad- 
lanta, Ga., and Nashville, Tenn. The dress by Paul Angle of the Abraham 


party was met at each place by groups 
rom the local bar who told about prac- 
tice in their local courts. The morn- 
ings were taken up with visiting local 
ourts and the afternoons with visits to 
law offices and various kinds of enter- 
tainment. Hon. R. V. Fletcher, Gen- 
eral Counsel of the Illinois Central Rail- 
road and member of the Board of Gov- 
ernors of the Illinois State Bar Associa- 
tion, made the local arrangements for 
the trip. About a dozen members of the 
State Association including Hon. R. 
Allan Stephens, secretary, made up the 
party. 


Annual Lincoln Banquet at Peoria 


Che annual Lincoln Banquet of the 
Peoria (lll.) Bar Association was held 
on the evening of Feb. 15. This ban- 
quet is the big event in the annual pro- 
gram of the Peoria Bar and there are 
always a number of distinguished speak- 
ers present from different parts of the 
country. The speakers this year included 


Hon. Henry Upson Sims, President of 
the American Bar Association, who 
spoke on “Lincoln Methods as a Guide 


for Solving the Problems of the Law 
Today;” Dr. John Timothy Stone of 
Chicago, President of the Presbyterian 
[Theological Seminary, who spoke on 
‘Abraham Lincoln, the Man;” Hon. 
John D. Black, President of the Illinois 


Bar Association; Hon. George T. Page, 
of the U. S. Circuit Court of Appeals, 
Chicago, and Justice Frederic R. De- 


Young of the Illinois Supreme Court. 

judge Page sounded a note of warn- 
ing against the doctrine some people are 
advocating today, that a citizen may 
choose the laws which he will obey. “It 
is being openly taught by men and 
women, many of whom are educated and 
intelligent and rate as good citizens,” 
he said, “that we need not obey a law 
of which we do not approve. There are 
two answers to that proposition. 

“The first is that no people that 
break down its laws by disobedience, 
instead of repealing them, will very 
long have any law, or any liberty under 
the law. No government can be better 
than that based upon laws demanded 
ind supported by the unselfish purposes 
of the common people, expressed in 
their lives and conduct. 

“The second answer is that that teach- 
ing embodies the creed of the thief, the 
highwayman, the murderer and of every 
enemy of constitutional government. The 
way back to our liberties, if we have 
lost them, is not through the road of 
disobedience to our laws.” 

Mr. E. V. Champion, retiring Presi- 
dent of the Peoria Bar Association, pre- 
sided as toastmaster, and at the close 

the banquet introduced Mr. Robert 
P. Jack, the new President. Governor 
Emmerson, Attorney General Carlstrom 
and the Justices of the Supreme Court 
were present. 


the Young Lawyers at 
Springfield 


Admission of 180 young lawyers by 
he Supreme Court of Illinois on Feb. 13 
was accompanied by ceremonies calcu- 
lated to impress them with the Bar’s 
ideals of service and fellowship. The 
applicants were presented to the Court 
by Mr. Charles Wham of Centralia and 
the response on behalf of the Court was 


Welcoming 


Lincoln Association and were later en- 
tertained at lunch by the State Bar As- 
sociation. The Supreme Court Justices 
were also present as guests. President 
John D. Black of Chicago welcomed 
them into the profession. He then in- 
troduced Mr. John M. Lane, also of 
Chicago, the main speaker of the occa- 
sion, who warned the young lawyers of 
the temptations to forget the ideals of 
the profession and urged them to be 
sincere in their work and to avoid nar- 
rowness by devotion to literature. 





Missouri Bar Honors Supreme Court 
Judges 


The Missouri Bar Association gave a 
banquet on March 1 at Jefferson City in 
honor of the members of the State Su- 
preme Court. The program as sent out 
in advance included addresses by Hon. 
Henry S. Caulfield, Governor of Mis- 
souri; Hon. John T. White, Judge of the 
Supreme Court; Hon, R. A. Collier of 
Columbia, Judge of the 14th Judicial 
Circuit; Jesse W. Barrett, of St. Louis, 
former Attorney General of Missouri, 
and T. J. Madden of Kansas City. Hon. 
Murat Boyle, of Kansas City, is Presi- 
dent of the Association and took a lead- 
ing part in making the affair a success. 


— 


Bar Association of Erie County’s New 
Headquarters 


The new and attractive headquarters 
of the Bar Association of Erie County 
were formally opened on March 9, 1929, 
with appropriate ceremonies and an ad- 
dress of dedication by Hon. Daniel J. 
Kenefick, At the same time Mr. Jus- 
tice Charles B. Sears, on behalf of him- 
self and Mr. Philip J. Wickser, chairman 
of the House Committee, presented a 
portrait of Judge Cuthbert W. Pound to 
the Association. 

The story of the successful campaign 
to raise funds and furnish the head- 
quarters is told in a report of the House 
Committee, printed in November last 
year. This committee was instructed 
about three years ago to open negotia- 
tions with the Trustees of the City and 
County Hall and the Board of Super- 
visors of Erie County to obtain a li- 
cense for the improvement and use of 
space in the County Hall as the head- 
quarters for the Association. This 
authorization required legislative sanc- 
tion, which was obtained by a bill which 
became a law on Feb. 27, 1929. The ad- 
vance payment of $20,000 which the 
supervisors required for improvements 
and a lease for twenty years was 
promptly raised. Provision was made 
for other needs in connection with the 
establishment of headquarters, the sub- 
scriptions for the whole project aggre- 
gating $45,000. 

The report states that an increasing 
number of members are availing them- 
selves of the privilege of using the con- 
ference rooms, library and lounge. There 
is a good working library at headquar- 
ters, consisting of about 6,000 volumes, 
which the Association intends to en- 
large. The extensive collection consti- 
tuting the Eighth Judicial Library is 
housed on the same floor, adjacent to 
the Association’s rooms and, by arrange- 
ment, any book therein oe be had for 
use by members. The House Com- 
mittee which is largely responsible for 
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undertaking is com- 
Wickser, Chairman; 
Merritt N. Baker, Vice-Chairman; 
Thomas Penney, Jr., Secretary; Dana 
B. Hellings, William J. Brennan, Jr., 
Myron S. Short, Walter F. Schmeiding. 


the success of the 
posed of Philip J 


Bar Influence in Judicial Selection 

Hon. Rollin W. Meeker, President of 
the Federation of Bar Associations for 
the Sixth Judicial District of New York, 
launched a movement for greater bar in- 
fluence in the selection of judges in an 
address delivered at a recent luncheon 
of the organization at Binghamton, 
cording to the Ithaca News of Feb 
Representatives from the ten counties 
comprising the district were present, 
well as notables from outside points. 
President Meeker urged a judicial refer- 
endum by which all lawyers may ex- 
press their opinions by secret ballot as 
to the best candidates for judicial posi- 
tions. The plan had been tried with suc- 
cess in other jurisdictions, he pointed 
out, dwelling particularly on remarkable 
results in St. Louis and Los Angeles. 
“T am gathering data and precedents,” 
he said, “to be submitted to this Federa- 
tion with the confident hope and | 
that such a plan will be adopted. It, 
of course, will not be adopted this year 
and it may not be adopted next year, but 
I recommend that the council appoint a 
committee to investigate and report upon 
the subject.” 


ac- 
26. 


as 


ye lief 


Irish Free State Minister to Deliver 
dress 

President Charles C. Flaesch, 
Otsego County (New York) Bar Asso 
ciation, announces that the annual meet 
ing and luncheon will be held at the 
Hotel Fenimore, Cooperstown, May 
24th, at 1 P. M., at which time His Ex- 
cellency Michael MacWhite, Ministe: 
Plenipotentiary from the Irish Free 
State at Washington, will be the chief 
guest of honor and deliver an 


of the 


iddress. 


Denver Bar Favors Adherence to World 
Court 

The Denver Col., Bar Association has 
passed a resolution favoring the entrance 
of the United States in the World 
Court, on the basis of the protocol re- 
cently signed by our government, ac 
cording to the Denver News of Feb. 8 
The resolution was based on the report 
of a special committee composed of 
Ward Bannister, Chairman; 
George F. Dunklee, James H. 
Will Shafroth and Roger Wolcott 


Training Schools for Jurors Proposed 
Hon. John F. Sims of Santa Fe, New 
Mexico, member of the Supreme Court 
of the State, proposes training schools 
for jurors as one of the best methods 
of improving the jury system. The plan 
was advanced during the courss an 
address delivered at the twenty-eighth 
annual banquet of the El Paso County 
(Tex.) Bar Association He declared 
that a two or three days’ course of in- 
struction on their duties would prove of 
great value. On the same occasion six 
younger members of the El Paso Bar 
were speakers, viz: James F. Hulse, 
oon Kotosky, John W. Penn, Reuben 
Momsen, William Clayton and 
Chettes Windberg. Mr. W. H. Fryer 
was toastmaster. Maj. 


Or 


Richard F. 








s3urges was elected President of the 
Association for 1930, succeeding Paul D. 
Thomas. Gowan Jones was chosen Sec- 
retary and Ben Howell Treasurer. 
Thornton Hardie and R. A. D. Morton 
were elected members of the Board 
Directors. 


f 
Ul 


Distinguished Speakers at Federal Bar 
Association Dinner 


The annual dinner of the Federal Bar 
Association, given at the Mayflower 
Hotel in Washington on Feb. 22, was 
the occasion of a series of notable ad- 
dresses. Secretary of War Patrick J 
Hurley, Charles H,. Tuttle, U. S. District 
Attorney of New York, and Senator 
Samuel J. Shortridge of California, all 
paid tributes to Washington, the address 
of Senator Shortridge being broadcast 
over the Blue Network of the National 
Broadcasting Company. Dean Roscoe 
Pound, member of President Hoover's 
Law Enforcement Commission, also 
spoke, emphasizing particularly the nec- 
essity of adapting the law to present- 
day conditions. 

Mr. William R. Vallance, 
the Federal Bar Assaciation, 
the dinner, and Hon. Seth 
Assistant Attorney General, 
master. About 800 were in at 
r. A. Hostetler was chairman the 
committee that arranged the dinner 
Music was furnished by the United 
States Marine Band Orchestra, Arthur 
S. Whitcomb, conducting. 

Officers of the Federal 
tion, in addition to Mr. Vallance, are 
Edwin A. Neiss, First Vice-President; 
George A. Warren, Second Vice-Presi- 
dent; Maj. Horace T. Jones, Third Vice- 
President; Ralph G. Cornell, Secretary; 
Willis E. Monty, Treasurer, and Henry 
Ward Beer, President of the New York 
3ranch. 


President of 
presided at 
Richardson, 
was toast- 
tendance. 


of 


Bar Associa- 


Snohomish Co. Bar Association Has 
Washington’s Birthday Celebration 


More than 100 members 
homish County Bar Association, with 
their wives and guests, gathered in the 
banquet hall of the Monte Cristo Hotel 
Everett, Washington, the evening of 
February 22nd, 1930. The occasion was 
the annual banquet and 2 ES ptm 
meeting of the Association held in com- 
memoration of the birthday of our first 
President, George Washington. 

O. T. Webb presided as toastmaster 
and introduced in turn the members 
the Washington State Supreme Court 
and others who were present as guests 
and who entertained with musical selec- 
tions, The Judges, Hon. John F. Main, 
W. W. Tolman, O. R. Holcomb, W. J. 
Millard and Walter M. French, each re- 
sponded with a few remarks and ex- 
pressed their pleasure in attending the 
annual banquet of the Association. Ed- 
ward W. Allen, of Seattle, Washington, 
President of the Washington State Bar 
Association, spoke briefly of the State 
Bar Association Convention to be held 
at Walla Walla, Washington, in June of 
this year, urging all the members to be 
present, and extending an _ invitation 
through Mr. Justice McDonald to the 
members of the British Columbia bar to 
be present, 

The speaker of the evening was the 
Honorable M. A. McDonald, of Victoria, 
B. C., Chief Justice of the Court of 
Appeals of British Columbia, Canada, 


of the Sno- 


of 


who selected as his topic 


“The Perils of Democracy 
ship dwelt upon the early 
of public affairs in 
its growth and 
and balances 

to protect democracy, 
demagogues to flatter and 
electorate, causing them to f 
and ill-advised opinions upon 

questions, costly to governmental 
tions. He f t 


also spoke of the 

democracies to employ and distin- 
guished men in the management of af- 
fairs, and suggest that the 
could perhaps be found in the 
of schools of public administration 
universities for the education 
ing of students in the 
ministration of 
affairs and the 
followed in promoting trade, 
and foreign policies 

The learned jurist’s 
spirational address followed 
throughout by those present with marked 
interest, and fittingly climaxed one of 
the most successful affairs held 
the Association 

Louis A. Merrick s the 
ident of the Associa 
year 1930 
Presider t ~ ] 
Phil G. Warnock, 
Locke, re 
S. J 


for discussior 
His Lor 
environmen 
emocracies, traci zg 
pment, the checks 
provided in constituti 
the power 
influence t 
rm has 
pu bli 
fur 
failure of 


1 
avit 


remedy 
addition 
to the 
and train- 
art of public 
and 


1 
principles that 


ad- 

national 
should e 
domestic 


oe 
munrerpal 


and in- 


orcetul 


Was 


ever 


retiring pres- 
and the new 
are Alex. McK. 
Brooks, Vice- 
»ecretary, 
lreasurer. 


officers for the 
Vierhus, 
President 


Ww 


and D. 


elected 


Brooks, Vice-President 


BUYERS OF 


Industrial Plants and ,-—— 

Railroads and Railroad Equ 

Iron and Steel in all of its —y 
Retiasten, Sgoraieste or Advice cheerfully 
furnished wi t obligation. 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), IL 











SEARCHES FOR 
UNKNOWN OR 
MISSING HEIRS 


legatees to estates whners ol 
other property, such as dormant bank 
accounts, term trust funds, are 
conducted at our own expense and risk 


land or 


nate 


Our seventeen 
highly-specialized work 
and international or 
researchers enable us to pr ice 
where others fail 


years experience in this 
mur domestic 
ganizatx om ot expert 


re sults 


and 
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W. C. COX & COMPANY, INC. 
Federal Reserve Bank Building 
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Everything in 


LAW BOOKS 


New and Second-hand 


Sessions Laws, Journals and Constitutional Con- 
ventions Wanted especially 8. C. Senate Jour- 
April 1863; 1863; 
3 1866. House. 1862; 1863; 
3. 1866 Arizona 4th, 1867 ; 
; Senate 4 th Sth 
13th Please report what you 
Catalogues mailed on request 
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EXCHANGE 


337 W. MADISON ST. (Canal Station) 
CHICAGO, ILLINOIS 
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6th, 8th, have. 
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CHARTER PARTIES and 
OCEAN BILLS OF LADING 


by 
Wharton Poor 


Second Edition, Published 1930. This 
is the only legal treatise on the docu- 
ments commonly employed in ocean 
traffic. 


1 Vol. buckram, $10.00 delivered 





AUTOMOBILE INSURANCE 
by 
Charles Sunderlin 
The increase in this type of litigation 
demands a separation of the topic 


from the more general works on the 
subject of insurance. 


1 Vol. cloth, $10.00 delivered. 





BENDER’S FEDERAL FORMS 
by 
Charles L. Sylvester 
The only federal form book published 
in eight years and the only one with 


forms keyed to the new United States 
Code. 


2 Vols. buckram, $20.00 delivered 











SALES—Common Law 
and 
Under Uniform Sales Act 
by 
Irving Mariash 
The Uniform Sales Act has now been 
adopted by thirty States, some as late 
as 1929. This treatise is the only one 


having the advantage of full court in- 
terpretations to date. 


1 Vol. buckram, $10.00 delivered. 





EQUITY JURISPRUDENCE 
by 
Fred F. Lawrence 


A thoroughly modern treatment of the 
subject, condensed into the small com- 
pass of two volumes. 


2 Vols. buckram, $20.00 delivered. 





TRIAL of AUTOMOBILE 
ACCIDENT CASES 


by 
Louis Schwartz 


Questions to be asked the different 
types of witnesses in an automobile 
accident case, the significance of the 
answers, together with supporting 
cases for all jurisdictions. 


1 Vol. fabrikoid, $10.00 delivered. 








Write to: 
MATTHEW BENDER & COMPANY 


109 State St. 
Albany, N. Y. 


Incorporated 


296 Broadway, 
New York City 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its 
approved attorney list is 
« omposed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are bene- 
fited by it. 


Write for a copy of the 
Special National Title 
Week issue of our pub- 
lication “The National 
Titleman.” 


& 














From Massachusetts to Colorado 


NATIONAL 
TITLE WEEK 


Held in the interests of the 
Attorneys and Realtors of America 


During the last few months the large insurance com- 
panies, savings banks, and loan associations have 
been investing more and more of their funds in first 
mortgage securities. 

The National organization of the New York Title 
and Mortgage Company believes this is a very op- 
portune time to demonstrate the advantages of 
Title Insurance Policies. 

During the week of March 17, attorneys and realtors 
will be called upon by agents of the New York Title 
and Mortgage Company, who will show just why 
and how a Title Insurance Policy is a great asset in 
the sale of real estate. 


NEW YORK 
TITLE AND MORTGAGE 


COMPANY 


135 Broadway New York City 
Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 
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